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WAGE AND HOUR UPDATE:
CALIFORNIA SUPREME

COURT PERMITS PAYMENT OF

EXPENSES BY ENHANCED
COMPENSATION

Practical Application Of New Rule
May Be Challenging

By Christopher W. Olmsted

l abor Code section 2802, subdivision (a), requires

an employer to indemnify its employees for ex-

penses they necessarily incur in the discharge of
their duties. May an employer satisfy this statutory obli-
gation by paying employees increased wages or com-
missions instead of separately reimbursing them for
their actual expenses?

The California Supreme Court recently considered
this question in a case titled Gattuso v. Harte-Hanks
Shopper, Inc. The answer is yes—with some important
caveats. “We conclude that an employer may satisfy its
statutory reimbursement obligation by paying employ-
ees enhanced compensation in the form of increases in
base salary or increases in commission rates, or both,
provided there is a means or method to apportion the
enhanced compensation to determine what amount is
being paid for labor performed and what amount is re-
imbursement for business expenses.”

Practical application may prove more challeng-
ing—and risky—than the rule seems at first glance.

(Continued on page 2)
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(Continued from page 1)

he facts of the

case provide an
illustration to which most
employers can relate.
Harte-Hanks Shopper, Inc.
sells advertising space in
its publications. It employs
both outside and inside
sales representatives. Out-
side sales representatives

ust drive their own auto-
Cou :ﬁo;ﬁl

es to contact custom-
ers, while inside sales rep-
resentatives work in their
employer’s offices using
employer-owned telephone
equipment. Harte-Hanks
compensates both outside
and inside sales represen-
tatives by commissions on
advertising sales or by a
combination of base salary
and commissions. With
few exceptions, Harte-
Hanks does not separately
reimburse outside sales
representatives for their
automobile expenses.

Frank Gattuso is an
outside sales representative
for Harte-Hanks. He filed
a class action lawsuit
against the employer, seek-
ing reimbursement for
automobile mileage, main-
tenddce, and other ex-
penses incurred while driv-
ing on the job.

In response to the
complaint, Harte-Hanks
took the position that it
satisfies its obligation un-
der Labor Code section
2802 to compensate out-
side sales representatives
for automobile expenses
by paying them higher
base salaries and higher
commission rates than it
pays to inside sales repre-

sentatives.

In reviewing the case,
the Court acknowledged
three different but poten-
tially valid approaches to
expense reimbursement:
actual expenses, mileage
reimbursement, and lump
sum payments.

Actual

Expenses

Actual expenses in-
clude: fuel, maintenance,
repairs, insurance, registra-
tion, and depreciation. The
problem is that accurate
recordkeeping and appor-
tionment of expenses be-
tween personal and busi-
ness use can be cumber-
some.

Employers need to
make judgment calls that
are subject to second
guessing. In calculating the
reimbursement amount due
under section 2802, the
employer may consider not
only the actual expenses
that the employee incurred,
but also whether each of
those expenses was
“necessary,” which in turn
depends on the reasonable-
ness of the employee’s
choices.

“For example,” ob-
served the Court, “an em-
ployee’s choice of automo-
bile will significantly af-
fect the costs incurred. An
employee who chooses an
expensive model and re-
places it frequently will
incur substantially greater
depreciation costs than an
employee who chooses a
lower priced model and
replaces it less frequently.
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Similarly, some vehicles
use substantially more fuel
or require more frequent or
more costly maintenance
and repairs than others.
The choice of vehicle will
also affect insurance costs.
Other employee choices,
such as the brand and
grade of gasoline or tires
and the shop performing
maintenance and repairs,
will also affect the actual
costs.”

Thus, calculation of
automobile expense reim-
bursement using the actual
expenses method is not for
the faint of heart. It re-
quires not only detailed
record keeping by the em-
ployee and complex allo-
cation calculations, but
also the exercise of judg-
ment (by the employer, the
employee, and officials
charged with enforcement
of section 2802) to deter-
mine whether the expenses
incurred were reasonable
and therefore necessary.

Mileage
Reimbursement

Most employers use
the IRS mileage rate as an
approximation of the ac-
tual expense of operating
an automobile. Currently
the rate is 48.5 cents per
mile.

The rule is simple
enough. Unfortunately the
Court added a little twist
that may prove trouble-
some to employers. The
Court observed that reim-
bursement at the IRS rate
does not prevent an em-

(Continued on page 3)
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(Continued from page 2)

ployee from challenging
the sufficiency of the pay-
ment.

“If the employee can
show that the reimburse-
ment amount that the em-
ployer has paid is less than
the actual expenses that the
employee has necessarily
incurred for work-required
automobile use (as calcu-
lated using the actual ex-
pense method), the em-
ployer must make up the
difference.”

Will the Court’s ob-

by comparing the payment
with the amount that
would be payable under
either the actual expense
method or the mileage
reimbursement method. If
the comparison reveals
that the lump sum is inade-
quate, the employer must
make up the difference.”

The second caveat is
that the employer must
provide some method or
formula to identify the
amount of the combined
employee compensation
payment that is intended to

lump sum for expenses is
legal as long as it is suffi-
cient to cover actual and
necessary expenses. How
will an employer know this
unless it tracks the ex-
penses?

Under the lump sum
approach, it may become
difficult to ensure that the
employee is reimbursed
for actual expenses unless
the employee consistently
incurs a predictable
amount of expenses (e.g.
drives a designated route
every day).

oWwil |

i he

servation invite plaintiffi> ~ Provide expense reim- The employer could,

attorneys to bring claims ~ bursement. of course, require employ- Court Ols

against employers who Using that method or ees to submit expense re-

have paid the IRS mileage formula, the employee ports each month. But pre- i

rate? It seems that such (and also officials charged sumably the whole pur- observation

cases would be difficult to with enforcement of state pose of taking the lump invite p-I ain
prove—but the door has and federal wage laws) sum approach was to avoid

been opened.

Lump Sum

The court also recog- ~ °bligations as to  both Tax implications bring claims
nized that some employers ~ Wages and business ex-  capnnot be ignored. Of inst
simply pay a lump sum,  Pense reimbursement. course, the employer could agains

often in the form of a per
diem, intended to cover
vehicle expenses. Harte-
Hank used a variation of
this method. It paid an
increased salary to outside
salespersons which was
intended to compensate the
employees for vehicle ex-
penses.

The court concluded
that the lump sum method
was legal. There are two
caveats, however.

First, the method is
legal as long as it is at least
enough to cover actual
expenses incurred. “Of
course, an employee must
be permitted to challenge
the amount of a lump-sum
payment as being insuffi-
cient under section 2802.
An employee may do so

then can readily determine
whether the employer has
discharged all of its legal

The Court concluded
that although section 2802
does not expressly require
the employer to provide an
apportionment method, it
is essential that employees
and officials charged with
enforcing the labor laws be
able to differentiate be-
tween wages and expense
reimbursements. ‘“Because
providing an apportion-
ment method is a practical
necessity for effective en-
forcement of section
2802’s reimbursement
provisions, it is implicit in
the statutory scheme.”

Practical Effects

and Implications

The “Lump Sum”
method is problematic.

Paying employees a

the burdens of record
keeping and reimburse-
ment calculations.

err on the side of caution
and pay the employee
more than necessary to
cover expenses. Aside
from the added expense to
the employer, this may
also raise tax issues for the
employer as well as em-
ployee.

For this and other
reasons, the lump sum
method may be cumber-
some and legally risky to
implement for classes of
workers who do not incur
consistent and predictable
expenses.

For employers inter-
ested in implementing this
method, please see the
next page for some practi-
cal tips.

attorneys to

employers who
have paid the
IRS mileage

rate?d
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LUMP SUM EXPENSE PAYMENT COMPLIANCE TIPS

do

o What

about placing an

employer in the
position of being
a law violator
under federal
law,
notwithstanding
how
understanding

California law

may

Define the increase. A specific formula, apportionment, or fixed amount should be devised
defining what portion of pay constitutes expense reimbursement.

Transition carefully. Implementing the lump sum approach without actually increasing
compensation may be viewed unfavorably by the DLSE.

Review procedure. Employees should be encouraged to request a review of actual expenses
in the event that they believe the lump sum does not cover actual expenses.

Watch variable commissions. Commissioned employees may earn lower than expected
commissions from time to time. If the lump sum method is tied to commission compensa-
tion, then employees may not receive sufficient expense reimbursement during slow months
unless the employer is prepared to adjust payments during such times.

Payroll records. Keep in mind that California Labor Code section 226(a) requires employ-
ers to provide an accurate itemized statement in writing with each paycheck, including gross
wages, total hours worked, all deductions, and net wages earned. The Supreme Court has
expressly noted that pay records should separately identify the amounts that represent pay-
ment for labor performed and the amounts that represent reimbursement for business ex-
penses.

Au revoir, regulations? As reported in a prior Legal Update, in early 2007, the California
Labor Commissioner proposed regulations governing employee expenses. The regulations,
which have yet to be implemented, would bar paying higher wages to cover expense reim-
bursement. The Supreme Court’s decision in Gattuso 2802 will likely cause the agency to

withdraw or completely revise the proposed regulations.

WILL CALIFORNIAGO T O POT?

State High Court Hears Case Over Medical Marijuana Firing

be?«

he debate over medical

marijuana has culmi-
nated in a California Su-
preme Court case. The case,
titled Ross v. Ragingwire,
involves a job applicant
fired after a drug test came
back positive for marijuana.
The issue centers on whether
California employers may
rely on federal drug laws to
avoid state law discrimina-
tion claims by employees
using medicinal marijuana.

The attorneys for the
employer and employee
argued their cases before the
California Supreme Court

on November 5™. A decision
is expected early next year.

At the time of the drug
test, Mr. Ross, a computer
tech, submitted a note from
his doctor recommending
that he smoke pot to allevi-
ate back pain.

The employer termi-
nated Mr. Ross because fed-
eral law makes marijuana
illegal. Although California
voters legalized medicinal
marijuana in 1996, federal
law contains no allowance
for medicinal use. Mr. Ross
sued the small telecommuni-
cations company, alleging a
violation of the Fair Em-

ployment and Housing Act
(“FEHA”).

As reported by Associ-
ated Press reporter Paul
Elias, Chief Justice Ron
George opened oral argu-
ments with a question that
cut to the chase: “California
has been a pioneer; the fed-
eral government has not.
What do we do about plac-
ing an employer in the posi-
tion of being a law violator
under federal law, notwith-
standing how understanding
California law may be?”

Stay tuned for the deci-
sion early next year.
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NEW | -9 FORMS EFFECT IVE IMMEDIATELY

Free Form Available For Download

he U.S. Citizenship and

Immigration  Services
(USCIS), an arm of the De-
partment of Homeland Secu-
rity (DHS) announced that a
revised Employment Eligi-
bility Verification Form (I-
9) must now be used by all
employers.

The revised Form 1-9 is
a further step in USCIS’
ongoing work toward reduc-
ing the number of docu-
ments used to confirm iden-
tity and work eligibility.

FAQ Regarding the New
Form 1-9

Q: Where can | obtain
the new Form 1-9?

A The easiest way is
to download it from the
DHS website,
WWW.USCIS.gov, or easier
yet, just email me
(cwo@barkerolmsted.com).

Q: When should em-
ployers begin using the new
Form 1-9?

A: Employers must
use the new Form -9 for all
individuals hired on or after
November 7, 2007. How-
ever, DHS will not immedi-
ately penalize employers
who fail to do so. There will
be a short transition period
while DHS publicizes the
new form. As the DHS has
not yet announced when that
transition period ends, the
best practice is to begin us-
ing the new form immedi-
ately.

Q: Dol need to com-
plete the new version of
Form 1-9 for all my employ-
ees or just the new ones?

A:  Employers only
need to complete the new

version of Form 1-9 for new
employees. Employers do
not need to complete new
forms for existing employ-
ees. However, employers
must use the new Form 1-9
when their employees re-
quire re-verification.

Q: What should I do if
I rehire a person who previ-
ously filled out the old Form
1-9?

A’ You must complete
the new Form [-9.

Q: Whatif I currently
employ an employee that I
hired before November 7,
2007—and 1 filled out the
old 1-9 form, and verified
eligibility using documents
no longer accepted by DHS?

A: Apparently DHS
requires no action unless
you are required to re-verify
(e.g. old documents expired,
change in eligibility status,
or you are re-hiring the per-
son). If such an event oc-
curs, then use the new Form
1-9.

Q: What is the differ-
ence between the revised
Form 1-9 and the old one?

A Five documents
have been removed from
List A of the List of Accept-
able Documents:

eCertificate of U.S.
Citizenship (Form N-560 or
N-561)

eCertificate of Natu-
ralization (Form N-550 or N
-570)

eAlien Registration
Receipt Card (1-151)

eUnexpired Reentry
Permit (Form 1-327)

eUnexpired Refugee
Travel Document (Form I-
571)

The forms were re-
moved because they lack
sufficient features to help
deter counterfeiting, tamper-
ing, and fraud.

One document was
added to List A of the List
of Acceptable Documents:

Unexpired Employ-
ment Authorization Docu-
ment (1-766)

Q: Can I accept docu-
ments that used to be on the
Form 1-9 but aren’t now?

A No.

Q: Are there any
changes in the way the new
Form 1-9 is completed?

A: No. The updated
form should be completed
exactly the same way as the
old one was. The only mate-
rial difference is the types of
documents that employers
may accept in Section 2.

Q: The List of Ac-
ceptable Documents on
Form 1-9 includes many
unfamiliar documents. Does
the government provide il-
lustrations of acceptable
documents?

A Yes. Once source
is the DHS Handbook For
Employers, which can be
downloaded from the DHS
website. The samples can be
found on pages 33-42 of the
handbook. For a copy of the
Handbook, visit
Www.uscis.gov or email me.

Other questions?
Please email Chris Olmsted
at cwo@barkerolmsted.com.
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By Christopher W. Olmsted

Constructive Notice of Need for FMLA Leave May Exist Where There are Clear Ab-

nor mal i ties |

here an employee
requests a leave of
absence because of a serious
o ',u-. health condition, the em-
' ployer’s obligations under
FMLA and California’s

. CFRA are fairly straightfor-
.._:*"} 3 ward. But does the employer

S w..me. have FMLA/CFRA obliga-
tions when an absent em-
ployee never specifically

OEmpl o yasksfor leave?

The answer, in some

circumstances, may be

may be pUt “yes.” Employees may have
FMLA/CFRA rights even

on when they have not asked

for leave. Unfortunately for

p the employer, some skilled

coconstr guesswork is needed in or-
, der to avoid liability.

ceo A recent Federal Sev-

enth Circuit case, Stevens v.

e mp | 0y eHyreElectric Co, follows a
rule that has not been ex-

not i

pressly adopted in our Ninth

need fOI’ Circuit—yet. Employers
may be put on “constructive

FMLA notice” of an employee’s
need for FMLA leave. The

| eav e Seventh Circuit has held that

either (1) an employee’s
inability to communicate his
illness to his employer or (2)
clear abnormalities in the
employee’s behavior may
constitute constructive no-
tice to the employer of a
serious health condition.

Beverly Stevenson was
a long term employee of
Hyre Electric Co. with no
history of misconduct or
health problems. That
changed on February 9,
2004 when a stray dog
climbed through the window
of the Hyre warehouse
where Stevenson worked

n Empl oyeeds

and approached her.

Ms. Stevenson reacted
strangely to the stray dog.
She immediately felt physi-
cal symptoms. A supervisor,
Ms. Cicchetti,  recounted
that immediately after the
dog incident, she entered the
office area where Stevenson
worked and found Steven-
son very agitated and
“spraying Glade,” a room
deodorizer. Upon seeing
Ms. Cicchetti, Ms. Steven-
son began yelling and curs-
ing, screaming that “f**king
animals shouldn’t be in the
workplace.”

She left work soon
after. She called in sick for
the next few days, but re-
turned on February 11"
She had a meeting with the
company president, Mr.
Guest. It was an explosive,
weird encounter. She was
still very upset about the
dog.

After several addi-
tional days of absence, the
company terminated Ms.
Stevenson.

A lawsuit ensued. Ste-
venson claimed that Hyre
had notice that she was suf-
fering from a serious health
condition and thus violated
her rights under the Family
and Medical Leave Act
(“FMLA”), 29 U.S.C. §
2601 et seq., when it fired
her.

Typically, an employee
must inform her employer
30 days in advance that she
will need FMLA leave.
When the need for FMLA
leave is not known in ad-

Behavior
vance, however, federal
regulations suggest that

typically, the minimum no-
tice period is one or two
days.

The court found that
Ms. Stevenson had not pro-
vided notice of her need for
leave. However, the court
found that the clear abnor-
malities in the employee’s
behavior may constitute
constructive notice to the
employer of a serious health
condition.

Like so many other
rules in the realm of em-
ployment law, this one
places employers between
the proverbial rock and hard
place. Retaining employees
who misbehave in bizarre,
angry ways, or have unex-
cused absences, causes op-
erational disruptions and
certainly can lead to harm to
person or property. Termi-
nating such employees,
however, can lead to a dis-
crimination  lawsuit. The
court’s holding can be criti-
cized as impractical and
unrealistic.

Until we have clear
guidance from the Ninth
Circuit and California state
courts telling us that the
Seventh Circuit rule does
not apply in California, em-
ployers covered by the
FMLA and CFRA should
consider extending provi-
sional leave rights in in-
stances where employees
miss work after exhibiting
abnormal or bizarre behav-
ior, followed by medical
certification procedures..
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USERRA UPDATE

Federal Data Reveals Military Reservists Face Ongoing Employment Challenges

U.S. Senate Commit-

tee released Depart-
ment of Defense data show-
ing that large numbers of
military reservists face prob-
lems with reinstatement
upon return from military
leave.

The Senate Health,
Education, Labor and Pen-
sions Committee held a
hearing on November 8" to
address employment chal-
lenges that service members
face when returning from a
tour of duty. The hearing
focused on the enforcement
of the Uniformed Services
Employment and Reemploy-
ment Rights Act (USERRA)
which requires employers to
continue to employ mem-
bers of the Guard and Re-
serve upon their return from
duty.

Highlights of the data
include:

¢ Service members are
returning home only to
realize that their deploy-
ment has put their health-

care, their benefits, and
even their jobs at risk.
For example, among post
-9/11 returning Reserv-
ists and National Guard:

= Nearly 11,000 were
denied prompt reem-
ployment.

= More than 22,000 lost
seniority and thus pay
and other benefits.

= Nearly 20,000 saw
their pensions cut.

= More than 15,000
didn’t receive the
training they needed
to return to their for-
mer jobs.

= Nearly 11,000 didn’t
get their health insur-
ance back.

Almost half of reservists
(44%) and National
Guardsmen who filed a
USERRA complaint with
the Department of Labor
reported being dissatis-
fied with DOL’s han-
dling of their case — up
from 27% dissatisfaction

By Christopher W. Olmsted

in 2004 — and more
than a third reported
that DOL’s response
was not prompt.

* 23% of reservists and
National Guardsmen
surveyed in 2006 who
could not find a job
post-deployment said
that they were unem-
ployed because their
previous employer did
not promptly rehire
them as required by
law.

The Senate Commit-
tee intends to introduce
legislation increasing the
accountability of federal
agencies, such as the La-
bor Department.

Ultimately this may
lead to more enforcement
actions brought against
employers.  Therefore,
employers ought to in-
crease their diligence
with regard to em-
ployee’s USERRA rights.

for leave.

FREE Military Leave HR Checklist
and Employee Leave

Request Form

As a benefit to our firm clients and our subscribers who are
company executives, managers and in
fessionals, we offer a complimentary HR checklist and an em-
ployee leave request form.

The checklist will assist you in determining whether your com-
pany is covered by the law and whether the employee is eligible

The employee leave request form may be given to your employ-
ees to complete in the event that they request the leave.

-house corporate HR pro-
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0Servi cle
members are
returning home
only to realize
that their
deployment has
put their
healthcare,
their benefits,
and even their

jobs at |r

Join Our
Subscriber List!
Subscribing to the
Legal Update is free
and easy! Contact
Kristen Isbell at
(619) 682-4040 or
kai@barkerolmsted.
com, or visit bark-
erolmsted.com.

Please email Chris Olmsted at cwo@barkerolmsted.com for

your complimentary copy.
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BARKER OLMSTED & BAR NIER OFFERS PRO BONO LEGAL AID TO FIREV ICTIMS

We want to share our deep con-
cern and care for San Die-
gans who have suffered during the
fires. During this time, our goal is to
serve as consultants, advocates and
a source of information to help af-
fected individuals and businesses in
our region.

We are offering pro bono con-
sultations to any members of the
community with fire related issues.
Please pass the word along to any-
one who you believe may need legal

e B
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help.

The assistance may be as sim-
ple as providing legal advice regard-
ing insurance issues or construction
contracts. We can assist with a wide
variety of issues, including:

¢ Insurance claims—interpreting
policies, dealing with adjusters

* Home repair contract and con-
tractor issues

¢ Federal disaster assistance
rights

¢ Replacement of documents lost

Happy Holidays

from

Barker Olmsted & Barnier

Through every moment of the holidays,
every day of the new year,
may peace and happiness be yours.

in the disaster
¢ Consumer protection matters,
remedies, and procedures
¢ Preparation of powers of attor-
ney
+ Landlord-tenant disputes, evic-
tion, and foreclosure
¢ Other legal issues
Please contact Chris Olmsted at
(619) 682-4820 or by email at
cwo@barkerolmsted.com.

*p
*p
*p
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The articles presented herein are intended as a brief overview of the law and are not intended to substitute as legal advicg.questions or con-
cerns regarding any statute or case law should be addressed to a licensed attorney. Copyright © 2007 by Barker Olmsted &i&@aPLC. All

rights reserved.
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