444 West Beech Street

BARKER MEDIATION

A Division of Barker Law Group Phone: (619) 682-4851

February 2003

“...if there is
motivation to
settle, a “hard
line” attitude
toward the
negotiations can
send the wrong
message.”

Fax: (619) 220-7056
www.barkermediate.com

Achieving Client Solutions ON Mediation Strategies

Does it Make Any Sense to “Play” the Mediator?

By Douglas H. Barker

Some lawyers believe that the mediator is someone who ought to be manipu-
lated or “played.” Those lawyers tend to take very aggressive and uncompro-
mising positions with the mediator.

Apparently, the strategy is to send the following message: “Mediator, you
would best spend your time working the other side because there will be no

meaningful compromise or movement from my client.”

The strategy can be successful, especially in those rare cases when the other
side is determined to settle the case at any cost. However, in the typical case, a
dispute that could have been settled ends in non-agreement because a lawyer
sent a false message of “no compromise.”

Obviously, an essentially uncompromising position is understandable if there is
truly very little interest in settlement (begging the question, “Why are you in
mediation to begin with?”).

However, if there is motivation to settle, a “hard line” attitude toward the nego-
tiations can send the wrong message. There is risk that the mediator will take

you at your word, and settlement will be discouraged.

Continued on next page




Does it Make Any Sense to “Play” the Mediator? (continued)

Case Study

By way of actual case for purposes of illustration, plaintiff has sustained
a rather significant knee injury. Plaintiff’s demand is in the realm of
$100,000, with an indication that plaintiff is not willing to compromise
any further. The defense makes an initial offer of $15,000. The defense
expresses a willingness to increase its offer substantially, but it is not
willing to do so if the plaintiff is “dug in” at $100,000. In the face of im-
passe (prompted by the plaintiff’s uncompromising demand), the media-
tor proposes a number: $75,000. As it turns out, plaintiff agrees to ac-
cept the mediator’s number, but the defense rejects it. Some weeks
later, the case settled (outside mediation) for less than $25,000. There
is little doubt that, if the plaintiff’s counsel had been open with the me-
diator as to plaintiff’s settlement goals, plaintiff would have achieved
settlement for more than $25,000 at mediation.

Goal Achievement

Do not regard the mediator as your adversary. Instead, deal with him
or her as your advocate—as someone who is going to work to achieve a
settlement opportunity acceptable to you and your client.

If the mediator is made fully aware of your settlement goals, but is un-
able to meet those goals in his/her work with the other side, you and
your client, quite obviously, can walk out of the mediation with non-
agreement. However, if the mediator knows your settlement goals, the
chances that he or she can achieve those goals are greater than if the me-

diator is being “played” by you.
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