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C 
an an employee terminated for using profanity 
lose entitlement to unemployment benefits? 
Maybe. California employers know the basics 

when it comes to EDD unemployment benefit eligi-
bility. If the employee voluntarily quits or engages in 
willful misconduct, he or she is disqualified. If the 
employer otherwise terminates the employee (with 
or without cause), the employee is eligible for bene-
fits. At what point does a foul-mouthed employee 
cross the line into willful misconduct territory? 

  Consider this hypothetical: John Smith works in 
an accounting firm. Sometimes under the pressure of 
tax filing deadlines he becomes verbally abusive with 
his supervisor and uses the F-word or other profani-
ties. The company has a policy requiring professional 
conduct and prohibiting profanity or abusive lan-
guage. After being warned, Mr. Smith is terminated 
for continuing to use profanity. He then applies for 
unemployment benefits, claiming that he was invol-
untarily terminated. Is Mr. Smith entitled to receive 
benefits? 

Drop Some F-Bombs, Lose Your Benefits 

  The California unemployment insurance regula-
tions address this question. According to Title 22, 
Section 1256-36(b), an employee claimant might be 
disqualified from receiving benefits for profanity. 

(Continued on page 2) 

Drop An F-Bomb, Forfeit 

Unemployment?  
Employees Discharged For Profanity 

May Be Disqualified From Receiving 

Benefits  
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Before you seek 

to challenge 

the employee’s 

unemployment 

entitlement, 

consider the 

workplace 

context.  

  The section states 
that the employee may be 
disqualified where he or 
she: 

  “Addresses vulgar, 
profane, insulting, ob-
scene, derogatory, or of-
fensive language of a vile 
nature toward the em-
ployer or the employer's 
representative when such 
remarks are unjustified 
under the circumstances, 
and not within the normal 
exchange and customary 
good-natured banter be-
tween the employer or the 
employer's representative 
and the employee.” 

Context Matters 

  Are four-letter words 
part of your workplace 
parlance? Before you seek 
to challenge the em-
ployee’s unemployment 
entitlement, consider the 
context. The commentary 
to the regulation cited 
above states: “In deter-
mining if vulgar or pro-
fane language constitutes 
misconduct, one must 
examine the normal prac-
tices in the establishment 
where the employee is 
employed and the circum-
stances under which the 
remarks were made.” 

  F o r  e x a m p l e , 
“language used in a ma-
chine shop or a ware-
house may not be appro-
priate language in a bank, 
department store, or gov-
ernment office. The nor-
mal exchange among 
workers differs according 
to the occupation. Vulgar 
language is also used 
among employees as a 
friendly banter.”  

  The EDD recognizes 

(Continued from page 1) a distinction between co-
workers and supervisors. 
“The common and 
friendly banter of vulgar 
language between co-
workers constitutes in-
subordination if directed 
to a supervisor, unless 
there was a prior relation-
ship between the supervi-
sor and the employee 
which allowed such 
friendly banter.” 

  In the John Smith 
hypothetical, the foul lan-
guage is used in a prim 
and proper professional 
office setting, not a ware-
house or machine shop. 
The use of profanity in 
that context is clearly 
more troubling.  

One F-Bomb Is Not 

Enough 

  Generally, the regu-
lations give the employee 
a pass for using profanity 
on isolated occasions or 
while under stress.  

  For example, if an 
employee bursts out with 
a profanity in the heat of 
the moment during a con-
frontation with a man-
ager, that one instance 
will not disqualify him. 
The EDD looks for mis-
conduct which amounts 
to “willful or wanton be-
havior.”  A single instance 
of an offensive remark 
uttered in the heat of the 
moment, basically a slip 
of the tongue, will not rise 
to that level.  

  If the claimant had 
been warned in the past 
that such language was 
unacceptable to the em-
ployer, and had still con-
tinued to express himself 
or herself by means of it, 
and was discharged, the 

discharge would be for 
misconduct. 

  Returning to the hy-
pothetical, Mr. Smith had 
been previously warned 
about his language. Al-
though he was under the 
stress of deadlines, in the 
professional setting of an 
accountant’s office, his 
frequent vulgar language 
could constitute miscon-
duct disqualifying him 
from benefits. 

  The employer would 
increase its odds of pre-
vailing at an EDD hearing 
by producing prior writ-
ten warnings or other 
documentation from the 
personnel file, along with 
a copy of the company’s 
policy prohibiting such 
language. The live testi-
mony of the manager 
would further strengthen 
the case. 

Practical Tips: 

  Make It Policy. 
The company’s employee 
handbook should include 
a prohibition against pro-
fanity and a requirement 
that employees communi-
cate in a professional 
manner at all times. 

  Warn. Although 
California law and com-
pany policy may allow the 
company to discharge 
employees at will, give a 
warning before terminat-
ing an employee for cuss-
ing if you would like to 
succeed at the EDD bene-
fit determination hearing.   

  Make A Record. 
As with most matters of 
discipline, before taking 
ultimate measures such as 
termination, it is prefer-

(Continued on page 3) 
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Generally, a 

party may 

recover 

attorney's fees 

only when a 

statute or 

agreement of 

the parties 

provides for fee 

shifting.  

able to document infrac-
tions. An employee will be 
hard pressed to refute the 
record at the EDD hear-
ing.  

 

(Continued from page 2) 

overtime and minimum 
wage claims. However, 
that section does not al-
low a prevailing employer 
to recover fees. 

  For the most part, 
winning employers don’t 
recover attorney fees, but 
there are exceptions. La-
bor Code Section 218.5 
provides for fee shifting in 
favor of the party that 
prevails on a claim for 
unpaid wages and speci-
fied benefits. Unlike over-
time/minimum wage 
claims under Section 
1194, which allows only 
employees to recover at-
torney fees, Section 218.5 
allows the winning em-
ployee or employer to re-
cover fees.  

  Immoos relied on 
Section 218.5 when it ap-
plied for recovery of its 
fees. It argued that the 
employees had made un-
successful claims for un-
paid wages and rest pe-
riod penalties, and Sec-
tion 218.5, rther than 1194 
applied.  

  Attempting to avoid 
the attorney fees, the em-
ployees argued that while 
their lawsuit sought un-
paid wages, it also sought 
overtime pay. They ar-
gued that therefore the 
attorney fee rules in Sec-
tion 1194 should cover all 
claims in the case. 

  The appellate court 
rejected the employees’ 
argument. It ruled that 
Section 1194 applies only 

Wage & Hour Update:  

Court Awards Attorney Fees To Prevailing 

Employer In Wage Claim Lawsuit  

wages due and failure to 
provide rest periods. The 
court awarded fees under 
Labor Code section 218.5. 

  So far so good, but 
the employees appealed. 
They argued that the em-
ployer was not entitled to 
collect attorney fees, be-
cause they had also sued 
under other Labor Code 
sections barring employer 
attorney fees, and those 
sections, they argued, 
trumped Section 218.5.  

When Can An Em-

ployer Recover At-

torney Fees? 

  Generally, a party 
may recover attorney's 
fees only when a statute 
or agreement of the par-
ties provides for fee shift-
ing. Typically in the em-
ployment context there 
are no written agreements 
calling for attorney fees in 
the event of a legal dis-
pute. For the most part, 
attorney fees are awarded 
in lawsuits involving stat-
utes that provide for an 
award of fees. 

  For example, the 
Fair Employment and 
Housing Act (FEHA) pro-
vides that the prevailing 
employee may recover 
attorney fees. The Califor-
nia Labor Code also pro-
vides that prevailing em-
ployees may recover at-
torney fees. Labor Code 
Section 1194 permits the 
winning employee to re-
cover attorney fees for 

L itigation can be a los-
ing proposition even 

for employers with strong 
defenses, what with legal 
fees and other costs. 
Many employment laws 
entitle the winning em-
ployee to recover fees, but 
do not provide the same 
remedy for winning em-
ployers. But there are a 
few exceptions. A recent 
California appellate court 
case titled Kirby v. Im-
moos examined one such 
exception in the context 
of a Labor Code claim for 
wages.  

  Anthony Kirby and 
Rick Leech, Jr. sued their 
employer, Immoos Fire 
Protection, Inc. for violat-
ing various California la-
bor laws as well as the 
unfair competition law 
(Cal. Bus. & Prof. Code, § 
17200 et seq.). Immoos 
successfully defended 
against allegations of la-
bor law violations brought 
by two former employees. 
The court subsequently 
awarded $49,846.05 in 
attorney's fees to Immoos 
for its defense of causes of 
action for failure to pay 
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The California 

Labor Code is 

very specific 

about what 

information 

must be 

included on an 

employee’s 

wage 

statement 

(paystub).  
to causes of action for 
minimum wage and over-
time. If an employee loses 
on a minimum wage or 
overtime cause of action, 
the employer cannot re-
cover fees. However, if the 
employee loses on an un-
paid wage or rest period 
claim, the employer can 
in fact recover its fees 
from the employee.  

  Some accounting 
was in order to determine 
exactly how much fees 
should be awarded to the 

(Continued from page 3) employer. The employer 
could not recover its ex-
penses for the time the 
attorneys spent defending 
the minimum wage and 
overtime claims. The at-
torneys would have to 
account for the time spent 
defending the unpaid 
wage and rest period 
claim.  

Practical Tips: 

Although the case is good 
news for employers, as a 
practical matter, employ-
ers cannot count on col-

lecting attorney fees from 
former employees. Many 
employees are not in a 
financial position to reim-
burse the employer for 
such fees. Nevertheless, 
few employees want to 
face the prospect of a 
judgment lien on property 
and the black mark on 
credit. This may be suffi-
cient to dissuade some 
employees from making 
unmeritorious wage 
claims.  

  Mr. Morgan was em-
ployed by United Retail as 
a non-exempt co-manager 
from about October to 
November 2005. During 
this time, United Retail 
issued to each non-
exempt California em-
ployee a weekly itemized 
wage statement that in-
cluded information re-
garding the employee’s 
hours worked, wages 
earned, rates of pay, de-
ductions from pay, and 
other similar topics.  

  For employees who 
did not work any overtime 
hours during the pay pe-
riod, their wage state-
ments listed the total 
regular hours worked by 
the employee, which 
equaled the total number 
of hours worked.  

  For employees who 
worked overtime hours 
during the pay period, 

their wage statements 
separately listed the total 
regular hours worked and 
the total overtime hours 
worked by the employee. 
However, the statements 
did not add the regular 
and overtime hours to-
gether and list the sum of 
those hours in a separate 
line. 

  Morgan filed a class 
action complaint against 
United Retail for violation 
of various wage and hour 
laws, including a statutory 
claim for violation of sec-
tion 226. Morgan alleged 
that United Retail’s wage 
statements failed to com-
ply with the requirements 
of section 226 because the 
statements showed regu-
lar hours and overtime 
hours worked, but did not 
add the two together to 
show the total hours 
worked by the employee.  

(Continued on page 5) 

T he California Labor 
Code is very specific 

about what information 
must be included on an 
employee’s wage state-
ment (paystub). Em-
ployee-side attorneys of-
ten sue employers over 
technical violations of this 
rule. For example, an em-
ployer is required to list 
the “total hours worked” 
during the pay period—
but is it sufficient to list 
the total regular hours 
and the total overtime 
hours, or must the em-
ployer also list the total 
combined hours? Such 
issues are grist for the 
employment law litigation 
mill. A California court 
recently addressed this 
issue in a case titled Mor-
gan v. United Retail.  

Lawyers Seek A 

Payday Off Of Em-

ployee Paystubs 

Wage and Hour Update: 

Employer Beats Hyper-technical Wage Statement 

Class Action 
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The California 

Labor Code 

specifies nine 

categories of 

information 

which should 

be included on 

each employee 

pay stub. 

employee is paid on a 
piece-rate basis,  

(4) all deductions, pro-
vided that all deductions 
made on written orders of 
the employee may be ag-
gregated and shown as 
one item,  

(5) net wages earned,  

(6) the inclusive dates of 
the period for which the 
employee is paid,  

(7) the name of the em-
ployee and the last four 
digits of his or her social 
security number or an 
employee identification 
number,  

(8) the name and address 
of the legal entity that is 
the employer, and  

(9) all applicable hourly 
rates in effect during the 
pay period and the corre-
sponding number of 
hours worked at each 
hourly rate by the em-
ployee.  

Appellate Court 

Approves of Wage 

Statement 

  The appellate court 
determined that United 
Retail’s wage statements 
met the statutory require-
ment by listing the pre-
cise, actual number of 
hours worked by the em-
ployee at each hourly rate 
of pay in effect during the 
pay period.  

  “The wage state-
ments did not leave it to 
the employee to add up 
the daily hours shown on 
the time cards or other 
records to determine the 
total hours worked,” 
noted the court.  

  “The wage state-
ments accurately listed 
the total number of regu-
lar hours and the total 
number of overtime hours 
worked by the employee 
during the pay period, 
and that the employee 
could determine the sum 
of all hours worked with-
out referring to time re-
cords or other documents. 
The employee could sim-
ply add together the total 
regular hours figure and 
the total overtime hours 
figure shown on the wage 
statement to arrive at the 
sum of hours worked.” 

  “There is nothing in 
the plain language of sec-
tion 226 to support Mor-
gan’s argument that wage 
statements which accu-
rately list the total regular 
hours and overtime hours 
worked during the pay 
period must also contain 
a separate category with 
the sum of those two fig-
ures.” 

Practical Tips: 

  Although this court 
ruled that the employer 
need not list the sum total 
of regular and overtime 
hours, it is not a bad idea 
to include the information 
anyway. That way there is 
no room for confusion. 

  This case should 
prompt employers to take 
a look at their employee 
wage stubs. Employers 
should confirm they are 
in compliance with each 
of the nine requirements 
listed above. 

  The trial court re-
jected the claim, granting 
a motion for summary 
judgment in favor of the 
employer. The trial court 
concluded that all hours 
worked were reflected on 
the wage statement, and 
that the employer was not 
required to add up regular 
and overtime hours be-
cause the total hours 
worked was obvious to 
any employee. 

  The employees ap-
pealed. 

California Wage 

Statement Re-

quirements 

  California Labor 
Code Section 226(a) sets 
forth the specific informa-
tion that must be included 
in the wage statements: 

  “Every employer 
shall, semimonthly or at 
the time of each payment 
of wages, furnish each of 
his or her employees, ei-
ther as a detachable part 
of the check, draft, or 
voucher paying the em-
ployee's wages, or sepa-
rately when wages are 
paid by personal check or 
cash, an accurate itemized 
statement in writing 
showing : 

(1) gross wages earned,  

(2) total hours worked by 
the employee, except for 
any employee whose com-
pensation is solely based 
on a salary and who is 
exempt from payment of 
overtime, 

(3) the number of piece 
rate units earned and any 
applicable piece rate if the 

(Continued from page 4) 
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FEHA requires 

employers to 

engage in an 

interactive 

process with 

disabled 

employees in 

order to 

determine 

whether a 

reasonable 

accommodation 

may be offered.  

Court Flushes Sewage Facility Employeeõs 

Accommodation Claim  

T he ADA and the Cali-
fornia Fair Employ-

ment and Housing Act 
require employers to en-
gage in an interactive 
process with disabled em-
ployees in order to deter-
mine whether a reason-
able accommodation may 
be offered. What happens 
if the employee does not 
initiate the process? Does 
the employer still have an 
obligation to offer an ac-
commodation? A recent 
California appellate court 
addressed this question in 
a case titled Milan v. City 
of Holtville . 

A Workplace Injury 

  Tanya Milan worked 
as a water treatment op-
erator for the City of Holt-
ville when she severely 
injured her neck while 
moving equipment.  

  An MRI examination 
disclosed Milan's fourth 
and fifth cervical verte-
brae had been herniated 
and required immediate 
surgery. The herniated 
discs were removed, her 
vertebrae were fused and 
a metal plate was inserted 
in her neck. 

  Milan applied for 
workers' compensation 
benefits. A city doctor 
determined that due to 
her injuries, Ms. Milan 
would not be able to re-
turn to work at the water 
treatment plant.  

  Ms. Milan received a 
letter from the city notify-
ing her of the medical de-

termination. The letter 
stated that in light of the 
medical assessment, the 
city was offering Milan 
rehabilitation benefits. 
The letter further stated 
that Milan could dispute 
the city's determination 
that she could not return 
to her job by returning a 
form to a rehabilitation 
unit. 

  According to Milan, 
she in fact attempted to 
dispute the city's determi-
nation she was entitled to 
rehabilitation by contact-
ing either the workers' 
compensation adminis-
trator or workers' com-
pensation appeals board.  

  However, Milan also 
conceded that notwith-
standing her belief that 
she could return to her 
job, she accepted the re-
habilitation benefits of-
fered by the city and took 
an online real estate 
course.  

  Nonetheless, Milan 
believed she was still em-
ployed by the city because 
she was in fact receiving a 
regular pay check from 
the city, even though she 
had not returned to work. 
However, Milan also con-
ceded that she did not 
contact anyone at the city 
about her condition or her 
plans to return to work. 

  Approximately seven 
months lather, Milan re-
ceived a letter from the 
city terminating her em-
ployment. The letter 
stated that based on the 

doctor’s evaluation, the 
city had concluded that 
Milan could not return to 
her customary position 
and there was no job 
within the city which she 
could reasonably perform. 
The letter enclosed Mi-
lan's final paychecks and 
a check for earned, but 
unused, vacation time. 

  Milan was “shocked” 
by the city's letter because 
she had been feeling bet-
ter and was very much 
looking forward to return-
ing to work. According to 
Milan, no one from the 
city contacted her with 
respect to the city's deci-
sion to terminate her em-
ployment. In particular, 
no one from the city in-
quired of her as to 
whether her condition 
had improved in the 
months following her 
medical examination. Ac-
cording to Milan's treat-
ing physician, Milan 
could have returned to a 
job which did not require 
a great deal of physical 
activity, such as teaching.  

The Lawsuit 

  Ms. Milan filed a dis-
ability discrimination 
lawsuit, alleging that the 
city had violated the Cali-
fornia Fair Employment 
a n d  H o u s i n g  A c t 
(“FEHA”).  Milan argued 
the city violated FEHA by 
failing to determine 
whether it could provide 
effective accommodations 
for Milan's disability. 

(Continued on page 7) 
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If it appears 

that the 
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need an 

accommodatio

n but doesn't 

know how to 

ask for it, the 

employer 

should do what 

it can to help.  

  The city argued Mi-
lan had never sought an 
accommodation of her 
disability, and that in any 
event no accommodation 
was possible because she 
could not perform the 
essential functions of her 
job. 

  The trial court ruled 
in favor of Ms. Milan. It 
found the city failed to 
engage with Milan in a 
process to determine 
whether her disability 
could be accommodated 
and had failed to provide 
a reasonable accommoda-
tion for her disability. Be-
cause of its concern that 
ordering reinstatement 
would impose a hardship 
on other city employees, 
the trial court declined to 
order that Milan be rein-
stated. It did however 
award Milan back pay in 
t h e  a m o u n t  o f 
$124,050.96, $24,200 in 
emotional distress dam-
ages, and $11,500 in other 
out-of-pocket losses. The 
court also awarded Milan 
$86,871.73 in attorney 
fees and costs. 

  The city appealed the 
ruling.  

Disability Accom-

modation: The In-

teractive Process 

  This case turned on 
whether the city met its 
obligations under section 
12940(n) of FEHA. That 
section requires that an 
employer "engage in a 
timely, good faith, inter-
active process with the 
employee or applicant to 
determine effective rea-
sonable accommodations, 

(Continued from page 6) if any, in response to a 
request for reasonable 
accommodation by an 
employee or applicant 
with a known physical or 
mental disability or 
known medical condi-
tion." An employer's fail-
ure to engage in the inter-
active process gives rise to 
liability under FEHA. 

  The interactive proc-
ess is designed to get the 
employer and employee 
engaged in a dialogue. “In 
a practical sense, wrote 
the court, “the interactive 
process is more of a labor 
tool than a legal tool, and 
is a prophylactic means to 
guard against capable 
employees losing their 
jobs even if they are not 
actually disabled. It is 
clearly a mechanism to 
allow for early interven-
tion by an employer, out-
side of the legal forum, for 
exploring reasonable ac-
commodations for em-
ployees who are perceived 
to be disabled.”  

Who Initiates The 

Interactive Proc-

ess? 

  Who is responsible 
for initiating the interac-
tive process? Is it the em-
ployee or the employer? 
On appeal, this court veri-
fied that it is the em-
ployee’s responsibility.  

  “Importantly, by its 
terms FEHA requires that 
the employee initiate the 
process,” wrote the court.  
But on the other hand, 
"no magic words are nec-
essary, and the obligation 
arises once the employer 
becomes aware of the 
need to consider an ac-

commodation.” 

  The employer must 
act in good faith when it is 
aware of the need for ac-
commodation. “Each 
party must participate in 
good faith, undertake rea-
sonable efforts to commu-
nicate its concerns, and 
make available to the 
other information which 
is available, or more ac-
cessible, to one party,” 
wrote the appellate court. 
“Liability hinges on the 
objective circumstances 
surrounding the parties' 
breakdown in communi-
cation, and responsibility 
for the breakdown lies 
with the party who fails to 
participate in good faith." 

  "Properly participat-
ing in the interactive 
process means that an 
employer cannot expect 
an employee to read its 
mind and know that he or 
she must specifically say 'I 
want a reasonable accom-
modation,' . . . . The em-
ployer has to meet the 
employee half-way, and if 
it appears that the em-
ployee may need an ac-
commodation but doesn't 
know how to ask for it, 
the employer should do 
what it can to help.”  

Employee Fails To 

Drop Even A Hint 

  The court deter-
mined that Ms. Milan did 
not make it known that 
she desired an accommo-
dation, and therefore the 
city had no obligation to 
initiate an interactive 
process. The court consid-
ered these facts: 

  The City informed 

(Continued on page 8) 
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Simply 

requiring a 
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sign an 

independent 
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independent 
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status. 

Ms. Milan that medical 
findings indicated that 
she would be unable to 
perform her job duties. 

  When the City pro-
vided notice of termina-
tion 18 months post-
injury, Ms. Milan did not 
respond by indicating that 
she intended to return to 
work. 

Ms. Milan applied for re-
habilitation and retrain-
ing benefits, which was 
further indication that she 
did not intend to return to 
work. 

  The court concluded: 
“In short, where, as here, 
an employer has not re-
ceived any communica-
tion from an employee 
over a lengthy period of 
time, and after the em-
ployee has been given 

(Continued from page 7) notice of the employer's 
determination the em-
ployee is not fit, an em-
ployer is not required by 
FEHA section 12940(n) to 
initiate any discussion of 
accommodations. Imposi-
tion of such a duty under 
those circumstances 
would contradict the ex-
press terms of the statute 
which requires that the 
employee initiate the in-
teractive process.” 

Practical Tips:  

¶ Accommodate Em-
ployees On Work-
ersô Comp. This case 
should remind em-
ployers that ADA or 
FEHA disability ac-
commodation might 
be appropriate for 
industrially injured 
workers. Employee 
rights should be con-

sidered under both 
sets of laws.  

¶ Interact.  In many 
cases the employee’s 
intent after a dis-
abling workplace in-
jury may be ambigu-
ous. Play it safe and 
have a conversation 
with the employee 
about the possibility 
of returning to work. 

¶ Document.  If an 
employee has ex-
pressed an intent not 
to return to work, or 
medical providers 
clearly rule out a re-
turn to work, be sure 
to collect appropriate 
documentation to 
protect against an 
ADA or FEHA claim. 

W hen it comes to 
making some kinds 

of workers independent 
contractors, the old say-
ing about putting lipstick 
on a pig comes to mind. 
Sometimes a worker is an 
employee no matter how 
he is dressed up to look 
like an independent con-
tractor. A transportation 
company found this to be 
the case in a recent deci-
sion published by the fed-
eral Ninth Circuit Court of 
Appeal.  

Drivers Sign Inde-

pendent Contrac-

tor Agreements 

  The case is titled 
Narayan v. EGL Inc. 
EGL is a global transpor-
tation company. It hired 
three California workers 
as delivery truck drivers. 
When hired, the drivers 
signed independent con-
tractor agreements. The 
terms of the agreements 
provide, inter alia , that 
the Drivers “shall exer-
cise independent discre-
tion and judgment to 
determine the method, 
manner and means of 
performance of its con-
tractual obligations,” 
although EGL retained 
the right to “issue rea-
sonable and lawful in-

structions regarding the 
results to be accom-
plished.”  

Drivers Sue As Em-

ployees 

  Notwithstanding the 
terms of the Agreements, 
the Drivers filed a com-
plaint in California 
against EGL, alleging that 
they were EGL employees 
who were deprived of 
benefits conferred upon 
them by the Labor Code. 
They sought money dam-
ages for unpaid overtime 
wages, business expenses, 
meal compensation and 

(Continued on page 9) 

Independent Contractor Update: 

Drivers Are Employees Despite Independent Contract 
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Independent 

contractor 

criteria 

revolve 

around the 

question of 

control over 

the manner 

and means 

of work. 

unlawful deductions from 
wages as well as other 
relief, including statutory 
penalties. 

  The federal district 
court granted a motion 
for summary judgment in 
favor of EGL. The court 
ruled that Texas law ap-
plied, and that under that 
law and according to the 
agreements, the drivers 
were independent con-
tractors. 

  The Ninth Circuit 
Court of Appeals re-
versed, ruling in favor of 
the drivers.  

Independent Con-

tractor Factors 

  The court moved on 
to the question of inde-
pendent contractor status. 
The court listed the stan-
dard factors relevant to 
independent contractor 
status. They include:  

(a) whether the one per-
forming services is en-
gaged in a distinct occu-
pation or business;  

(b) the kind of occupa-
tion, with reference to 
whether, in the locality, 
the work is usually done 
under the direction of the 
principal or by a specialist 
without supervision;  

(c) the skill required in 
the particular occupation;  

(d) whether the principal 
or the worker supplies the 
instrumentalities, tools, 
and the place of work for 
the person doing the 
work;  

(e) the length of time for 
which the services are to 
be performed;  

(f) the method of pay-

(Continued from page 8) ment, whether by the 
time or by the job;  

(g) whether or not the 
work is a part of the 
regular business of the 
principal; and  

(h) whether or not the 
parties believe they are 
creating the relationship 
of employer-employee. 

(i) the alleged employee's 
opportunity for profit or 
loss depending on his 
managerial skill;  

  Note that the factors 
may be slightly different 
depending on the appli-
cable state law or agency 
regulation. The general 
idea, however, is the de-
gree to which the hiring 
company controls the 
manner in which the 
worker performs his or 
her work. 

Drivers Were Em-

ployees Under 

California Law 

  The appellate court 
determined that despite 
the written contract, the 
drivers were employees 
on account of the degree 
of control exercised by 
the company. The court 
considered the following 
factors:  

  1) Core Service . 
The delivery services 
provided by the EGL 
drivers were an essential 
part of the regular busi-
ness of EGL. Interest-
ingly, EGL had an in-
structional video shown 
to the drivers, which was 
used against the com-
pany in the lawsuit. The 
court noted that the 
video proudly advises 
them that “as an [EGL] 
pickup and delivery 

driver, you have the key 
role in the shipping proc-
ess.” The video goes on to 
describe the drivers as 
“our company's largest 
sales force,” because “[t]
hrough your interactions 
with the customer, you 
communicate [EGL's] 
commitment to excel-
lence.” 

  2) Control . EGL 
controlled how the drivers 
performed their work. 
EGL's Safety and Compli-
ance Manual and Drivers' 
Handbook instructed the 
EGL drivers on, inter alia, 
how to conduct them-
selves when receiving as-
signments and packages, 
responding to customer 
complaints and handling 
damaged freight. The 
drivers used EGL-
supplied forms, received 
company memoranda and 
attended meetings on 
company policies. The 
Handbook also provided 
guidelines on how to com-
municate with EGL's dis-
patch, instructing drivers 
to notify the dispatcher 
before leaving EGL's facil-
ity dock, to contact the 
dispatcher after each de-
livery stop to report that 
the delivery was com-
pleted, and to immedi-
ately report any traffic 
delays. Drivers were re-
quired to wear EGL uni-
forms and use company 
supplies. Moreover, the 
drivers could not pick and 
choose which assign-
ments to accept. Also, 
they were for all practical 
purposes exclusively em-
ployed by EGL. Although 
they could hire helpers, 
company approval was 
required, and no drivers 
in fact hired their own 

(Continued on page 10) 
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sted.com.  

Upcoming Webinar  

Protecting Your Company Against  
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Unemployment Benefits Claims 

 
Presenter: Christopher W. Olmsted, Esq. 
Date: August 19, 2010 
Time:  9:00 a.m. to 10:00 a.m. (Pacific) 
Cost: Free!  
Location: Online 
 

¶ Frequently overlooked grounds for unemployment benefit disqualification.  

¶ How employees might qualify for benefits despite a “voluntary quit,” and what to 
do about it 

¶ Identifying claims worth challenging (and those not worth challenging) 

¶ Preparing evidence to support a benefits challenge 

¶ Complying with procedural rules to keep your challenge on track 
 

How To Register 

The webinar will be presented through GoToWebinar. To register, follow this link:  
 

https://www2.gotomeeting.com/register/323803323 
 
If you have questions, please email Nicole Schard at nrs@barkerolmsted.com or call 
her at (619) 682-4040. 

help.  

3) Contracts termina-
ble at will . The driver 
contracts could be termi-
nated by either party 
upon thirty-days notice or 
upon breach of the agree-
ment. The court noted 
that such an agreement is 
a substantial indicator of 
an at-will employment 
relationship. 

4) Low skill level . 
Moreover, the occupation 
that the drivers were en-
gaged in did not require a 
high level of skill. Drivers 
were not required to pos-
sess any special license 

(Continued from page 9) beyond a normal driver's 
license, and no skills be-
yond the ability to drive. 
Highly skilled profes-
sionals tend to run their 
own independent busi-
ness (lawyers, account-
ants, etc) but lower 
skilled workers (janitors, 
deliverymen) tend to be 
employees.  

5) Open -ended rela-
tionship . The length 
and indefinite nature of 
the drivers' tenure with 
EGL also point toward an 
employment relation-
ship. The drivers worked 
at EGL for several years, 
and their Agreements 
were automatically re-

newed. This was not a 
circumstance where a 
contractor was hired to 
perform a specific task for 
a defined period of time. 
There was no contem-
plated end to the service 
relationship at the time 
that the drivers began 
working for EGL. 

 

6) Contract language 
disregarded . The court 
placed no weight whatso-
ever on the fact that the 
drivers had signed con-
tracts wherein they 
agreed to work as inde-
pendent contractors.  

 

Practical Tips:  

  Contracts Arenôt 
Sufficient. Although the 
existence of a contract 
helps support independ-
ent status, if the other 
factors are not satisfied 
the contract will do no 
good.  

  Must you control?  
There is a trade off. If the 
company needs to exer-
cise control over the man-
ner and means of per-
forming the work, then 
consider hiring such 
workers as employees.  
But remember, even 
where the employer exer-
cises little or no control, a 
court may deem the 
worker to be an employee 
where the position is low 
skill or where the worker 
performs an essential ser-
vice of the company. 

https://www2.gotomeeting.com/register/323803323

