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appy Holidays! This issue reviews 2009 le-
gal developments and new state and federal
laws in effect for 2010 affecting employers.
Among developments on the state level, alternative
INSIDE THIS ISSUE: workweek schedule rules were given a tweak, a new
employee leave was created, and workers’ compensa-
tion penalties were increased. On the federal level,
California Employment Law Legis- among other changes the FMLA military family leave
lation Enacted in 2009 2 was amended, GINA became effective, and the Lilly
Ledbetter Fair Pay Act was enacted.

Federal Employment Law Legisla- We also look back on 2009 and review significant

tion Enacted in 2009 4 court decisions that will affect the way you interact
with your employers. The California Supreme Court
clarified workplace privacy rights and also the legal

Government Agency Update— standard for sexual harassment claims. The U.S. Su-
Regulations and Opinions 8 preme Court tackled reverse age discrimination, and
sex harassment/retaliation, among other issues.
2009 California Supreme Court Thank you for your ongoing interest in this publica-
Labor & Employment Decisions 10 tion. I especially appreciate all of the feedback, com-

ments and questions. | will endeavor to keep you up-
dated in 2010 through this publication, educational
2009 U.S. Supreme Court Labor & seminars, and one-on-one consultation.

) 13
Employment Decisions
Have a happy and prosperous 2010!

. . Sincerely, Chris Olmsted
Upcoming Seminars 15
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In setting up
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propose a
single work
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a menu of
work schedule
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CALIFORNIA LABOR & EMPLOYMENT LAW

LEGISLATION

NEW LAWS ENACTED IN 2009

hough the legisla-

ture in Sacramento
proposed plenty of labor
and employment legisla-
tion in 2009, relatively
few bills were signed
into law. Below is a
summary of the new
laws of major signifi-
cance.

Alternative Work-
week Schedules

AB 5

California law re-
garding alternative
workweek schedules
have been eased some-
what as a result of AB 5.

Alternative  work-
week schedules allow
non-exempt employees
in a “work unit” to work
in excess of 8 hours per
day without incurring
overtime. (Unlike fed-
eral law, California law
includes a daily over-
time requirement.) Gen-
erally, an employer may
propose AWS  work
schedules of up to ten
hours per day (12 for
healthcare  workers).
Hours in excess of 10
per day, or 40 per week
are overtime. Typically
employers propose
schedules consisting of
four ten hour days or a
“9/80” schedule. Special
procedures describe ad-
vance disclosure and a
secret ballot election
prior to implementation

of the AWS.

The AWS can apply
to a “work unit” within a
company, rather than to
all  employees. Previ-
ously, the Labor Code
did not define “work
unit,” although state
regulations included a
definition. The new law
codifies the definition by
amending California
Labor Code § 511 to de-
fine a work unit as “a
division, a department,
a job classification, a
shift, a separate physical
location, or a recognized
subdivision thereof.”
The amendment also
clarifies that even a sin-
gle employee may qual-
ify as a work unit as long
as his job function meets
the definition.

In setting up an
AWS, an employer may
propose a single work
schedule, or it may pro-
pose a menu of work
schedule options for
workers to select. Can
the “menu” include a
traditional 5 day week
for those employees who
do not want to work
longer days? The
amended law clarifies
that the menu options
may indeed include a
regular schedule of five
eight-hour days in a
workweek. Conse-
quently, employees who
do not wish to work an
AWS schedule may still

By Christopher Olmsted

vote in favor of the AWS
by choosing to work the
regular 8 hour day. This
change greatly increases
the odds of achieving
the 2/3 employee sup-
porting vote need to im-
plement an AWS.

Additionally, the
new law specifies how
often employees may
move from one schedule
option to another on the
menu. For example, if
an employee opts to
work four 10 hour days,
how frequently can he
opt to go back to regular
8 hour days? As
amended, Labor Code §
511 allows employees to
move from one schedule
option to another on a
weekly basis.

Civil Air Patrol
Leave

AB 485

California has
added a new leave right
for members of the Cali-
fornia Wing of the Civil
Air Patrol.

The CAP is a civil-
ian auxiliary of the U.S.
Air Force. There are ap-
proximately 4,000
members in California.

Length of leave:
10 days per -calendar
year, with a three day
limit per emergency.

(Continued on page 3)
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(Continued from page 2)
Covered employers:
15 or more employees.

Covered employ-
ees: Employees with at
least 90 days of employ-
ment and who are vol-
unteer members of the
California Wing of the
Civil Air Patrol.

Covered events:
The employee is covered
only when he or she is
called to respond to “an
emergency operational
mission.”  Presumably
this includes search and
rescue missions and dis-
aster relief efforts. It
would apparently not
include non-emergency
duties.

Notice required:
The law requires the
employee to provide “as
much notice as possible
of the intended dates
upon which the leave
would begin and end.”

Certification:
The employer may re-
quire the employee to
provide documentation
of the need for the leave.

Return to duties:
The employer must re-
store the employee to
the position he or she
held when the leave be-
gan or to a position with

equivalent seniority
status, employee bene-
fits, pay, and other
terms and conditions of
employment.

Read the text:
h t t p / [/

www.leginfo.ca.gov/
pub/09-10/bill/asm/
ab_ 0451-0500/
ab_485 bill 20091011

chaptered.pdf

Workers’
Compensation
Pre-designation of

Personal
Physician
SB 186
Workers’” compen-
sation reform legislation
enacted in 2004 af-

forded workers the abil-
ity to pre-designate their
personal physician of
choice as the first medi-
cal provider in case of a
work-place injury. How-
ever, that ability was
scheduled to end on De-
cember 31, 2009.

SB 186 deleted the
sunset provision. The
pre-designation right is
now permanent.

Note that workers
are still required to des-
ignate their personal
physician in advance
and in writing. The right
applies only where the
employer offers non-
occupational group
health coverage. The
worker must designate
his or her regular physi-
cian or medical group. If
a worker does not pre-
designate a personal
physician, in the event
of an occupational in-
jury, the employer may
direct the worker to its
designated medical pro-
vider network (MPN).

Workers’
Compensation
Uninsured Em-

ployer Penalty In-
creased 50%

SB 313

The penalty for fail-
ing to procure workers’
compensation insurance
has increased at least
50%. California private
sector employers must
secure the payment of
workers’ compensation.
Unless a company quali-
fies as self-insured, it
must purchase insur-
ance.

The Division of La-
bor Standards Enforce-
ment enforces this law,
and if it finds an em-
ployer to be uninsured,
it issues a stop order
requiring the company
to cease operating until
insurance is procured.
Additionally, the DLSE
imposes a monetary
penalty. Existing law,
found in California La-
bor Code § 3722, pro-
vides that uninsured
employers must pay a
penalty in the amount of
$1,000 per worker. SB
313 increases the pen-
alty to $1,500 per unin-
sured worker.

There is an alterna-
tive method of calculat-
ing the penalty, and the
new legislation changes
this method as well. The
state may alternatively
impose a penalty in the
amount of twice the
amount the employer
would have paid in
workers’ compensation
premiums during the

(Continued on page 4)
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FEDERAL LABOR & EMPLOYMENT LAW

LEGISLATION

NEW LAWS ENACTED IN 2009

Lilly Ledbetter
Fair Pay Act

In a move that
could lead to a signifi-
cant increase in employ-
ment litigation, on
January 29th President
Obama signed the Lilly
Ledbetter Fair Pay Act
of 2009 into law. Nota-
bly, it was the first act
that he signed into law
upon taking office. The
Act negates a 2007 U.S.
Supreme Court decision
relating to the statute of
limitations (deadline to
sue) for pay discrimina-
tion claims. The case
was titled Ledbetter v.
Goodyear Tire & Rub-
ber Co., Inc.

The Fair Pay Act
significantly changes the
statute of limitations
(time to sue) for pay-
discrimination  claim-
ants. The old rule was
that the statute of limi-
tations began at the time
the alleged pay decision
was made. If a company
discriminated against a
woman by denying her a

pay increase, for exam-
ple, she would have to
sue at the time of the
denied increase. The
new law provides that
the time limit re-starts
each time a paycheck is
issued. Thus, an em-
ployee can sue for an
alleged discriminatory
pay decision made many
years ago, assuming that
the employee still suf-
fers a disparate pay dif-
ferential.

At the latest, em-
ployees will still have to
file a charge with the
EEOC within 180 days
of termination.

The key provision
is fairly simple. Section
(3)(A) of the Act states:

“For purposes of
this section, an
unlawful employ-
ment  practice
occurs, with re-
spect to discrimi-
nation in com-
pensation ... when
a discriminatory
compensation

By Christopher Olmsted

decision or other
practice is
adopted, when an
individual  be-
comes subject to a
discriminatory
compensation
decision or other
practice, or
when an indi-
vidual is af-
fected by appli-
cation of a dis-
criminatory
compensation
decision or
other practice,
including each
time wages,
benefits, or
other compen-
sation is paid,
resulting in
whole or in
part from such
a decision or
other prac-
tice.”

The Act permits
employees to recover up
to two years in back pay.
This means that al-
though an employee can
sue in connection with a

(Continued on page 5)

(Continued from page 3)

period the employer was
uninsured. If the em-
ployer is currently in-
sured, then the penalty is
calculated by counting the
number of uninsured
weeks during the past

three years and multiply-
ing by the employer’s cur-
rent insurance premium
on a pro-rated basis. If
the employer is currently
uninsured, then the pen-
alty is determined by cal-
culating the payroll dur-

ing the periods of no in-
surance, and applying a
premium rate set by the
state.
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pay decision made many
years ago, damages are
limited to the difference
in pay during the two
years before the lawsuit.

The Act extends the time
to sue not only for in-
stances of sex discrimina-
tion, but also other Title
VIl categories, including
race, color, religion and
national origin. The Act
also amends the ADA and
the ADEA so that the
same rule applies to dis-
ability discrimination and
age discrimination claims.

Additional
tion:

h t t p : [/ [/
www.barkerolmsted.com/
news/legal-updates/
newsletter0104.php

informa-

GINA

The Genetic Infor-
mation  Nondiscrimina-
tion Act (“GINA”) became
effective on November 21,
2009. Generally, this fed-
eral law prohibits employ-
ers from acquiring or us-
ing genetic information
about its employees, with
certain exceptions.

Genetic information
includes, for example,
information about an in-
dividual’s genetic tests,
genetic tests of a family
member, and family
medical history. (Note:
family medical history is
commonly gathered by
medical providers and
therefore any medical
information maintained
by employers may well
include “genetic informa-

tion.”) Genetic informa-
tion does not include in-
formation about the sex
or age of an individual or
the individual’s family
members, or information
that an individual cur-
rently has a disease or
disorder. Genetic infor-
mation also does not in-
clude tests for alcohol or
drug use

New GINA Poster

The law requires an
employer to post notices
describing the Federal
laws prohibiting job dis-
crimination based on
race, color, sex, national
origin, religion, age, equal
pay, disability and, as of
this month, genetic infor-
mation.

The EEOC has re-
vised its “Equal Opportu-
nity is the Law” poster.
This new version reflects
current federal employ-
ment discrimination law
(including the Americans
with  Disabilities Act
Amendments Act of
2008). The poster was
revised to add informa-
tion about the Genetic
Information Nondiscrimi-
nation Act of 2008, which
is effective November 21,
2009. The revised poster
also includes updates
from the Department of
Labor.

Employers can either
download and post the
poster, or download a new

version of the whole
poster. The poster is
available at this link:

http://www.eeoc.qov/-
posterform.html

The EEOC has pub-
lished a “Q&A” relating to

the new law. The publica-
tion can be found at this
link: http://
www.eeoc.gov/policy/
d 0 c S /
ganda_geneticinfo.html

Related Articles:

GINA Becomes Effective
November 2009

h t t p = [/ [/
www.barkerolmsted.com/
news/legal-updates/
newsletter0148.php

EEOC’s Proposed GINA
Regulations Limit ADA
Inquiries

h t t p = [ [/
www.barkerolmsted.com/
news/legal-updates/
newsletter0121.php

FMLA Military
Leave
Amendments

In October 2009, the
FMLA Military Leave law
was amended when Presi-
dent Obama signed the
National Defense Au-
thorization Act for Fiscal
Year 2010. By way of
background, military
leave was added to the
FMLA on January 28,
2008, when President
Bush signed into law H.R.
4986, the National De-
fense Authorization Act
for FY 2008 (NDAA).

The 2008 NDAA
amended the FMLA in
two ways. First, it allows
an employee to take up to
26 workweeks of leave to
care for certain family
members in the military
who suffer a serious in-

(Continued on page 6)
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The October
2009
amendment
expands
Military
Caregiver
Leave by
allowing family
members of

veterans to

take leave.

(Continued from page 5)

jury or illness in the line
of duty (“Military Care-
giver Leave”).

Second, the NDAA
permits an employee to
take up to 12 weeks of
FMLA leave for "any
qualifying exigency aris-
ing out of the fact that the
spouse, or a son, daugh-
ter, or parent of the em-
ployee is on active duty
(or has been notified of an
impending call or order to
active duty) in the Armed
Forces in support of a
contingency operation."
The family member must
be a member of the Na-
tional Guard or Reserves
(not regular military).

The October 2009
amendment expands
Military Caregiver Leave
by allowing family mem-
bers of veterans to take
leave. The veteran must
have been injured in the
line of duty, and the
medical treatment must
be received within five
years of serving in the

military.

The amendment also
expands the definition of
serious “injury or illness”
for purposes of Military
Caregiver Leave. The defi-
nition now includes the
aggravation of existing or
pre-existing injuries.
Therefore an employee
may take up to 26 weeks
of leave to care for a ser-
vice member who has a
pre-existing injury or ill-
ness which was aggra-
vated in the line of duty.

The October 2009
amendment also expands
qualified exigency leave.
Under the 2008 law, the
service member had to be
in the reserves; regular
military was excluded.
That exclusion has been
removed. The law now
allows family members of
all covered active duty
service members to take
exigency leave.

Complimentary FMLA/CFRA Checklist
And
Military Leave Checklist

As a benefit to our firm clients and our subscrib-
ers who are company executives, managers and
in-house corporate HR professionals, we offer a
complimentary FMLA/CFRA checklist and Mili-

tary Leave checklist.

The checklist will assist you in determining
whether your company is covered by the law
and whether the employee is eligible for leave.

Chris

Please email

cwo@barkerolmsted.com for your complimen-

tary copy.

Olmsted at

Barker Olmsted & Barnier, APLC
Legal Update

Related articles:
FMLA Amended to In-

clude Military Family
Leave
h t t p : [/ [/

www.barkerolmsted.com/
news/legal-updates/
newsletter0020.php

FMLA Update: Depart-
ment of Labor Publishes
“Qualified Exigency” Mili-
tary Leave Form

h t t p : [ [/
www.barkerolmsted.com/
news/legal-updates/
newsletter0102.php

Request our Compli-
mentary Military
Leave Checklist

Federal Minimum
Wage Increase

The federal mini-
mum wage increased to
$7.25 per hour effective
July 24, 2009. Though
the change is of concern
to employers in other

(Continued on page 7)

Join Our

Subscriber List!
Subscribing to the
Legal Update is free
and easy! Contact
Nicole Schard at
(619) 682-4040 or
nrs@barkerolmsted.
com, or visit bark-
erolmsted.com.
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states, California’s mini-
mum wage is currently
$8.00 per hour. The fed-
eral increase is of no con-
sequence to most Califor-
nia employers.

This 10.7% increase
affects 30 states where
minimum wage is at or
below the prior federal
level.

Aside from Califor-
nia, there are 18 other
states not affected by the
federal increase because
they currently have mini-
mum wages at or above
$7.25 per hour. A few
states have minimum
wages higher than Cali-
fornia: Oregon ($8.40),
Vermont ($8.06) and
Washington ($8.55). Con-
necticut, Illinois, Massa-
chusetts match Califor-
nia’s $8.00 minimum.

A  new minimum
wage poster from the U.S.
Department of Labor is
available for free
download on its website.
Follow this link for the
poster: http://
www.dol.gov/-esa/-whd/-
regs/-compliance/-
posters/-flsa.htm.

California employers
should post the federal
minimum wage despite
the fact that the state’s

minimum is higher.

ARRA COBRA

Subsidy

Employers’ obliga-
tions under COBRA have
been significantly in-
creased by the American
Recovery and Reinvest-
ment Act of 2009
(ARRA). ARRA is com-
monly known as the eco-
nomic stimulus legislation
recently passed by Con-
gress and signed by Presi-
dent Obama.

ARRA entitles em-
ployees involuntarily ter-
minated between Septem-
ber 1, 2008 and Decem-
ber 31, 2009 to continue
health care coverage
through COBRA by pay-
ing only 35 percent of
their premiums for up to
nine months. The remain-
ing 65% is paid by em-
ployers, who may deduct
the cost from federal pay-
roll taxes. Employers
must immediately comply
with the law by providing
notice to eligible individu-
als, collecting 35% of the
premiums from the em-
ployees, paying 65%, and
filing quarterly tax re-
turns claiming a credit for
the 65% subsidized
amount.

The premium sub-
sidy is currently set to

expire on December 31,
2009, meaning that
employees terminated
after that date will not
be eligible for the sub-
sidy. However, Con-
gress is currently con-
sidering legislation that
would increase the
subsidy from 65 per-
cent to 75 percent and
extend it from nine to
15 months.

Related Articles:

COBRA Subsidy Up-
date: IRS Clarifies
Law; Also: Model No-
tice Forms Available;
Cal-COBRA Employers
Get a Break

h t t p / _/
www.barkerolmsted.co
m/news/legal-
updates/
newsletter0112.php

COBRA Obligations
Expanded; Economic
Stimulus Bill Adds Pre-
mium Subsidy

h t t p / /
www.barkerolmsted.co
m/news/legal-
updates/
newsletter0106.php
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In an August 19,
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five to four days,
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commensurate

20% reduction in
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GOVERNMENT AGENCY UPDATE
NEW REGULATIONS AND OPINIONS IN 2009

California DLSE
Approves Salary
Reduction For Fur-
loughed Exempt

Workers

With the economy in
flux, businesses are look-
ing for ways to reduce
payroll  without losing
talent. Some companies
have put their hourly
workers on a “work fur-
lough” by reducing the
number of hours or days
in a weekly schedule. But
can the same be done for
salaried exempt workers?
Normally, salaries cannot
be adjusted based on the
number of hours worked
in a workweek.

The answer is yes,
according the California’s
Division of Labor Stan-
dards Enforcement
(“DLSE”). Although the
rules for salaried exempt
workers are strict in Cali-
fornia, in a recent opinion
letter, the DLSE endorsed
a salary reduction com-
mensurate with a work-
week reduction.

In an August 19,
2009 opinion letter, the
DLSE approved of an em-
ployer’s proposal to tem-
porarily reduce exempt
worker’s workweek from
five to four days, with a
commensurate 20% re-
duction in salary.

Read the opinion:
http://www.dir.ca.gov/
dlse/opinions/2009-11-

23.pdf

California AWS

Summer Schedules

In an opinion letter
dated March 23, 20009,
the DLSE approved of an
alternative workweek
schedule for summer
months only.

The inquiring em-
ployer proposed a sched-
ule of four 9-hour days
and one 4-hour day dur-
ing summer months, and
regular eight hour days
for the rest of the year.
The question was whether
this schedule counted as a
“regularly scheduled al-
ternative workweek
schedule,” or, alterna-
tively, whether the em-
ployer had to hold a new
election every year for the
summer schedule.

The DLSE approved
the proposed summer
AWS because it proposed
a fixed schedule that will
occur each year, and it is
regularly occurring be-
cause it will be in effect
for each full week be-
tween June and Septem-
ber.

Read the opinion:
http://www.dir.ca.gov/
dlse/opinions/2009-03-

23.pdf

Federal Depart-
ment of Labor
Opinion Regarding
Training Classes

The Department of
Labor issued an opinion

letter on the topic of pay
for employee training.
Technicians employed by
a telecommunications
company took online
training courses at home
in preparation for a vol-
untary training course
(which would be on paid
time) on a new technol-
ogy system.

The DOL opined that
the employees should be
paid for their time at
home online. Although
the training was volun-
tary and after regular
working hours, and the
employees performed no
productive work during
the training, the course
was directly related to the
skills needed for the em-
ployees’ jobs. Because of
this last factor, the DOL
opined that under federal
regulations, the workers
must be paid.

More information:

h t t p /7
www.barkerolmsted.com/
news/legal-updates/
newsletter0120.php

E-Verify Rule for
Federal

Contractors

In 2008, President
Bush signed an Executive
Order requiring federal
contractors to use the E-
Verify System, to verify
the employment eligibil-
ity of their workers as
defined in the Executive
Order. On September 8,

(Continued on page 9)
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(Continued from page 8)
2009, new E-Verify regu-
lations went into effect.

Generally, federal
contractors must enroll in
and use E-Verify for all
employees hired during
the contract period as well
as for all existing employ-
ees assigned to perform
work under the contract.
Subcontractors with con-
tracts valued at over
$3,000 for services or
construction must also
use E-Verify. There are
some exemptions to the
requirement, including
contracts of fewer than
120 days in duration, cer-
tain off-the-shelf prod-
ucts, and contracts valued
at less than $100,000.

Employers not man-
dated to use E-Verify may
still voluntarily enroll in
the system.

For more informa-
tion on E-Verify:

http://www.dhs.gov/
files/programs/
gc_1185221678150.shtm

Federal No Match

Rules Rescinded
After much contro-
versy and litigation, the
Department of Homeland
Security threw in the
towel and rescinded its
proposed No Match rules.

For years, the Social
Security Administration
(“SSA”) has been sending
“No-Match Letters” to
employers who employed
individuals whose social
security numbers (“SSN”)
did not match their per-
sonal information. The
SSA, however, provided

unclear guidance to em-
ployers responding to the
letters. Seeking to fill the
void, DHS the agency re-
sponsible for enforcement
of our immigration laws,
issued a new rule describ-
ing the steps an employer
must take when it re-
ceives a “no match” letter
from DHS or the Social
Security Administration
(SSA).

In October 2007, the
AFL-CIO labor union ob-
tained a court injunction
prohibiting enforcement
of the new rule. The DHS
subsequently issued
amended regulations,
seeking to address some
of the flaws raised by the
union. But the effort lost
steam, particularly after
the new administration
took over in 2009.

“After further re-
view,” wrote the agency in
its  rescission notice,
“DHS has determined to
focus its enforcement ef-
forts relating to the em-
ployment of aliens not
authorized to work in the
United States on in-
creased compliance
through improved verifi-
cation, including partici-
pation in E-Verify, ICE
Mutual Agreement Be-
tween Government and
Employers (IMAGE), and
other programs.” The re-
scission becomes effective
November 6, 2009.

Concurrent with the
rescission, ICE has dra-
matically stepped up its
inspection of employer I-
9 audits. ICE has issued
nearly 1,700 notices of
inspection nationwide

since July 20009.

DHS notes that
employers should still
react when receiving a
no match letter. An
employer who receives
such a letter may be
seen to be on notice
that the worker could
be illegal. “Receipt of a
No-Match letter, when
considered with other
probative evidence, is a
factor that may be con-
sidered in the totality
of the circumstances
and may in certain
situations support a
finding of “constructive
knowledge.” A reason-
able employer would
be prudent, upon re-
ceipt of a No-Match
letter, to check their
own records for errors,
inform the employee of
the no-match letter,
and ask the employee
to review the informa-
tion.”

Given that the
receipt of a No-Match
letter could be deemed
notice of an immigra-
tion problem, employ-
ers who receive No
Match letters should
take action to protect
themselves from possi-
ble immigration en-
forcement actions.

First, upon receipt
of a No Match letter,
the company should
research its own re-
cords to check for typo-
graphical errors. If no
errors are found, the
employer should notify
the employee that the
SSN is incorrect. lde-
ally the notice should
be in writing.

Barker Olmsted & Barnier, APLC
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Concurrently
with the

rescission of the
No Match
Rules, ICE has
dramatically
stepped up its
inspection of

employer 1-9

audits.
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Not all

sexual
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workplace is
“sexual
harassment.”
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guestion of

degree.
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2009 CALIFORNIA SUPREME COURT LABOR &
EMPLOYMENT CASES

Workplace Privacy
Hernandez v. Hill-
sides, Inc.

In a case involving
secret videotaping, the
California Supreme Court
ruled that although em-
ployees may sometimes
have a reasonable expec-
tation of privacy in the
workplace, an employer
may sometimes intrude
upon that privacy for le-
gitimate business reasons.

A residential facility
for abused and neglected
children installed video
monitoring equipment in
the private office of two
female clerks in an effort
to catch a person who had
been accessing internet
pornography during night
hours. Though the em-
ployer never operated the
equipment during the
day, when the employees
discovered the equip-

ment, they sued for inva-
sion of privacy.

The Court acknowl-
edged that the two em-
ployees had an expecta-
tion of privacy in their
private office. It was an
enclosed area. Moreover,
the company had not
warned employees that
they may be monitored.

Nevertheless, the
employer’s intrusion was

justified. Catching the
pervert was a legitimate
objective. Further, the

employer took steps to
minimize the intrusion.
The equipment did not
operate during the day
when employees were
present, and the camera
focused on the computer
desk only, not the entire
room.

Employers should
carefully draft workplace
monitoring policies and
take other steps to limit

expectations of privacy.
Monitoring should be
limited to what is neces-
sary. Some monitoring
(like bathrooms and
locker rooms) is prohib-
ited by California law.

More details on the
case:

h t t p / 7/
www.barkerolmsted.com
/news/legal-updates/
newsletter0136.php

Sexual
Harassment

Hughes v. Pair

Not all sexual con-
duct in the workplace is
“sexual harassment.” It
is a question of degree.
An employer who sexu-
ally harasses an em-
ployee can be liable for
damages under both fed-
eral law (title VII of the
Civil Rights Act of 1964

(Continued on page 11)

(Continued from page 9)

The company should
advise the employee to
resolve the issue with the
SSA within a reasonable
period of time. Thirty to
ninety days ought to be
sufficient.

If the employee is
unable to resolve the dis-
crepancy then the em-
ployer should probably
terminate the employee.

Employers should be
aware that improper ter-
minations may be a viola-

tion of federal law. The
DHS wrote in its com-
mentary that it
“acknowledges that an
employer who terminates
an employee without at-
tempting to resolve the
issues raised in a No-
Match letter, or who
treats employees differ-
ently based upon national
origin, perceived citizen-
ship status, or other pro-
hibited characteristics
may be found to have en-
gaged in unlawful dis-
crimination under the

anti-discrimination provi-
sion of the Immigration
and Nationality Act of
1952 (“INA”).

As a reminder, em-
ployers should be using
the most recent Form 1-9,
with a revision date of
August 2009.

The form can be
found at this link: http://
www.uscis.qgov/files/

form/i-9.pdf
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(Continued from page 10)

(Title VII)) and California
law (the Fair Employment
and Housing Act (FEHA))
when the sexually harass-
ing conduct is so
“pervasive or severe” that
it alters the conditions of
employment.

In a case titled
Huges v. Pair, the Cali-
fornia Supreme Court
rejected a harassment
claim because it was not
sufficiently severe or per-
vasive. Notably, Hughes
v. Pair was not an em-
ployment case, but the
Supreme Court applied
sexual harassment stan-
dards from FEHA and
Title VII.

The Court examined
the conduct and com-
ments of an estate trustee
directed at the mother of
the estate beneficiary.
During a telephone con-
versation, the trustee
made a few crudely
phrased romantic over-
tures. Later, at a public
event, he made a vulgar
sexual comment.

The Court ruled that
these comments, though
wholly inappropriate,
were not “pervasive.” The
trustee made the com-
ments on only two brief
occasions. The court also
found that these com-
ments were not “severe,”
rejecting the plaintiffs
claim that the trust had
threatened sexual assault.

The bottom line is
that the California Su-
preme Court has en-
dorsed a moderate stan-
dard for sexual harass-
ment. Isolated sexual
comments and mildly of-

fensive sexual conduct is
certainly in poor taste,
and against company pol-
icy, but it won’t rise to the
level of illegal sexual har-
assment.

More details on the
case:

h t t p : [ [/
www.barkerolmsted.com/
news/legal-updates/
newsletter0133.php

Same-Sex
Marriage
Proposition 8

In May 2009, the
Supreme Court validated
Proposition 8 as an
amendment to the Cali-
fornia Constitution. The
case, titled Strauss v.
Horton, examined the
legal process necessary to
amend the Constitution
and did not directly ad-
dress the question of
same-sex marriage.

Despite the fact that
same-sex marriages are
not permitted in Califor-
nia, employers should
note that same-sex cou-
ples who are registered
domestic partners have
workplace rights nearly
equivalent to heterosexual
married couples. Couples
must register to achieve
this status.

More details on
workplace rights and
same-sex marriage:

h t t p : [/ [/

www.barkerolmsted.com/
news/legal-updates/
newsletter0126.php

Labor & Employ-
ment Law Court
Procedures
Class Action

Lawsuits

The California Su-
preme Court issued two
rulings in 2009 relating
to class action lawsuits:
Amalgamated Transit
Union v. Superior Court
and Arias v. Superior
Court

At issue here are
two California laws. One
is the unfair competition
law, which allows a pri-
vate party to bring an
unfair competition ac-
tion on behalf of others
(including for labor law
violations), but only if
the person “has suffered
injury in fact and has
lost money or property
as a result of the unfair
competition.” The other
law is the Labor Code
Private Attorneys Gen-
eral Act of 2004
(“PAGA”), which pro-
vides that an “aggrieved
employee” may bring an
action to recover civil
penalties for violations
of the Labor Code “on
behalf of himself or her-
self and other current or
former employees . ...”

Issue 1: May a
plaintiff labor union that
has not suffered actual
injury under the unfair
competition law, and
that is not an “aggrieved
employee” under the
Labor Code Private At-
torney General Act of
2004, nevertheless bring
a representative action

under those laws (1) as
(Continued on page 12)
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Despite the fact

that same-sex
marriages are
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should note
that same-sex
couples who are
registered
domestic
partners have
workplace
rights nearly
equivalent to
heterosexual
married

couples.
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In 2004,

California

voters passed
Proposition 64.
The proposition
was aimed at
curtailing
litigation abuse
of the unfair

competition

laws.

(Continued from page 11)

the assignee of employees
who have suffered an ac-
tual injury and who are
aggrieved employees, or
(2) as an association
whose members have suf-
fered actual injury and
are aggrieved employees?
The California Supreme
Court’s answer is “no.”
Labor unions cannot
bring class action claims
on behalf of its members
for violation of these two
laws because the unions
have not suffered injury.
Employees must bring the
claims themselves.

Issue 2: Must a rep-
resentative action under
the unfair competition
law be brought as a class
action? The California
Supreme Court’s answer
is “yes.” In 2004, Califor-
nia voters passed Propo-
sition 64. The proposition
was aimed at curtailing
litigation abuse of the
unfair competition laws.
It was too easy for plain-
tiff lawyers to file these
claims purportedly on
behalf of large groups of
people. One way the
proposition  restrained
plaintiff lawyers was to
require that representa-
tive actions under the
statute be brought as
class actions.

Issue 3: Must a La-
bor Code Private Attorney
General (PAGA) claim be
brought as a class action.
The Supreme Court’s an-
swer is “no.” Aggrieved
employees may file a
PAGA claim without fol-
lowing class action proce-
dures. Unlike the unfair
competition law, which
was amended to add class
action requirements,

PAGA contains no such
restrictions. One em-
ployee may sue his em-
ployer to recover Labor
Code penalties on behalf
of himself as well as all
other affected employees.

The California Su-
preme Court’s rulings are
a mixed bag. On the one
hand, unions cannot
bring class action claims
on behalf of union mem-
bers, and employees must
follow class action rules
to bring an unfair compe-
tition lawsuit (for labor
violations) against an em-
ployer. On the other
hand, PAGA claims are
not subject to class action
rules and therefore are
much easier to file and
pursue.

Incentive Pay

Forfeiture
Schachter v.
Citigroup

David Schachter was
hired as a stockbroker for
what is now Citigroup. As
part of his compensation,
he chose to participate in
the company’s employee
stock purchase plan. The
plan allowed him to divert
5% of his earnings to pay
for company stock at be-
low market prices.

The plan provided
that if an employee re-
mained in the company's
employ for the two years
following the purchase of
restricted stock, title to
the shares vested fully
with the employee, free of
any restrictions. How-
ever, if an employee vol-
untarily terminated em-
ployment or was termi-
nated for cause before the
end of the two-year pe-

Barker Olmsted & Barnier, APLC
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riod, the employee for-
feited his or her restricted
stock as well as the per-
centage of annual income
designated by the em-
ployee to be paid as
shares of restricted stock.

Mr. Schachter quit
his job before two years,
and the company said he
forfeited his stock. Un-
happy with the loss of
these earnings, Mr.
Schachter filed a class
action lawsuit.

The broker alleged
that forfeiture provisions
of employer's voluntary
incentive compensation
plan violated state labor
law and amounted to con-
version of wages.

The California Su-
preme Court rejected the
former employee’s claims.
Based on the terms of the
stock plan, the broker
never earned the right to
the stock. “Schachter nec-
essarily agreed his com-
pensation would consist
of cash payments and a
retention-based condi-
tional interest in the
shares, with the latter
being earned only if he
remained with [the com-
pany] for two years,”
wrote the court. “He
elected not to remain for
the designated period....
Accordingly, Schachter
did not earn-and thus had
no right to receive either
the restricted stock or the
funds used to purchase
it.”

The Court rejected
the broker’s argument
that he was entitled to a
pro-rata share of the
stock, in a manner analo-
gous to vacation pay.
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2009 U.S. SUPREME COURT LABOR &
EMPLOYMENT CASES

Reverse

Discrimination
Ricci v. DeStefano

Nineteen city fire-
fighters from the City of
New Haven, Connecticut
alleged that the city dis-
criminated against them
with regard to promo-
tions. Seventeen of the
firefighters were white
and two of were Hispanic.
They had passed the test
for promotions to man-
agement. However, there
was a public outcry when
it became known that
none of the black fire-
fighters who passed the
exam had achieved a high
enough score to be con-
sidered for promotion.
The City of New Haven
invalidated the test re-
sults. City officials stated
that they feared a lawsuit
over the test’s disparate
impact on a protected
minority. The complain-
ants claimed they were
denied the promotions
because of their race.

The Court held 5-4
that New Haven's deci-
sion to ignore the test re-
sults violated Title VII of
the Civil Rights Act of
1964. The Court noted
that sometimes giving
preference to a certain
race is acceptable. It may
be necessary, for example,
to remedy past discrimi-
natory practices. But an
employer may not do so
unless it has a strong ba-
sis in evidence to believe

it will be subject to dispa-
rate-impact liability if it
fails to take the race-
conscious, discriminatory
action.

The City could not
demonstrate a strong ba-
sis in evidence to find the
tests inadequate and that
it would face disparate
impact liability if it had
certified the results. The
low pass rate for African
Americans was not alone
sufficient  justification.
The City had hired a pro-
fessional consultant and
spent $100,000 to de-
velop the test, and the
questions had been care-
fully screened so that they
were job related. The City
was unable to explain its
“flawed test” theory.
Moreover, there was in-
sufficient evidence to
show that alternative test-
ing methods could have
produced a less adverse
result. Thus, throwing out
the test was just pure un-
justifiable discrimination
against the whites and
Hispanic firefighters.

More details on the
case:

h t t p : [/ [/
www.barkerolmsted.com/
news/legal-updates/
newsletter0128.php

Federal Age Dis-
crimination in Em-
ployment Act

(ADEA)
Grossv. FBL

In Gross v. FBL, a
sharply divided U.S. Su-
preme Court held that
plaintiffs pursuing age
discrimination under the
federal Age Discrimina-
tion in Employment Act
(ADEA) are held to a
more stringent burden
of proof than under
other discrimination
laws such as Title VII.
Plaintiffs must show that
age discrimination was
the basis for an adverse
employment action, in-
stead of merely showing
that age was one moti-
vating factor.

The Court found
that an employer need
not show that it would
have made the same ad-
verse employment deci-
sion regardless of age,
even if the employee
produces some evidence
that age may have been a
contributing factor in
the decision. The burden
of proof rests entirely on
the plaintiff that the ad-
verse decision would not
have happened but for
discrimination.

More details on the
case:

h t t p / [/
www.barkerolmsted.com

(Continued on page 14)
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Plaintiffs must

show that age
discrimination
was the basis
for an adverse
employment
action, instead
of merely
showing that
age was one

motivating

factor.
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A collective-

bargaining
agreement that
clearly and
unmistakably
requires union
members to
arbitrate ADEA
claims is
enforceable as a

matter of

federal law.

(Continued from page 13)
/news/legal-updates/
newsletter0129.php

Sexual Harass-

ment/Retaliation
Crawford v.
Metropolitan

Both federal and
California law protect
employees who oppose
illegal harassment or dis-
crimination, as well as
employees who partici-
pate in an investigation.
What exactly does it mean
to “oppose” a practice?

The U.S. Supreme
Court examined this
question in a decision
published on January 26,
2009 titled Crawford v.
Metropolitan  Govern-
ment of Nashville. Em-
ployers should note this
decision because it clari-
fies the anti-retaliation
aspect of Title VII, and by
analogy, the California
Fair Employment and
Housing Act (“FEHA”).

The court held that
the Title VII anti-
retaliation  provision's
protection extends to an
employee who speaks out
about discrimination not
on her own initiative, but
in answering questions
during an employer's in-

ternal investigation.

Because “oppose” is
undefined by statute, it
carries its ordinary dic-
tionary meaning of resist-
ing or contending against.
A person can “oppose”
conduct by responding to
someone else's questions
just as surely as by pro-
voking the discussion.
Relying on an EEOC in-
terpretation of the law,
the Court wrote: “When
an employee communi-
cates to her employer a
belief that the employer
has engaged in ... a form
of employment discrimi-
nation, that communica-
tion virtually always con-
stitutes the employee's
opposition to the activ-
ity.”

Read more details:

h t t p : [/ [/
www.barkerolmsted.com/

news/legal-updates/
newsletter0103.php

Dispute Resolution

& Arbitration
14 Penn Plaza LLC v.
Pyett

In 14 Penn Plaza
LLC v. Pyett, a union had
entered into a collective
bargaining agreement
that required union mem-

jected the
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bers to submit all employ-
ment discrimination
claims to binding arbitra-
tion.

When unionized
night watchmen were re-
assigned to porter duties,
they grieved the reassign-
ment, alleging a violation
of the CBA and age dis-
crimination. The wunion
pursued the claims, but
later dropped the age
claim. The workers filed
an age discrimination
charge with the EEOC,
and later sued the em-
ployer. The trial court and
the appellate court re-
employer’s
claim that the workers
could not file a civil law-
suit, but rather must sub-
mit to arbitration on ac-
count of the union agree-
ment.

The U.S. Supreme
Court ruled in favor of the
employer. It held that a
provision in a collective-
bargaining agreement
that clearly and unmis-
takably requires union
members to arbitrate
ADEA claims is enforce-
able as a matter of federal
law.

year for supervisors or man-
agers? Schedule the manda-
tory harassment prevention
training with Chris Olm-
sted. Competitive rates!

the training program, email
him at
cwo@barkerolmsted.com
or call (619) 682-4820.

Schedule 2010
Sexual Harassment
Prevention Training
Is 2009 your training

For more information on
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UPCOMING SEMINARS

2010 LEGAL UPDATE
WEBINAR

Are you ready for 2010? Participate in a
live webinar with Q & A to get started on
the right track!

Date: January 22, 2010

Time: 8:30 a.m. to 9:30 a.m. (plus Q&A
time)

Location: Online and via teleconference
Cost: FREE!

This Legal Update covers a number of legal
developments that will affect how employers
interact with their employees in 2010 and be-
yond. Chris Olmsted will be presenting a live
webinar on January 22, 2010 where he will
elaborate on these developments and provide
practical tips for complying with new laws and
recent court decisions.

Topics Include:
o New California labor & employment laws

o New Federal labor & employment laws
e Regulatory agency developments

e Important 2009 California Supreme Court
decisions

e Significant 2009 U.S. Supreme Court deci-
sions

There will be live Q&A time after the main
presentation. Come prepared with your ques-
tions!

To participate you will need a computer with
internet access and a phone line.

Advanced registration is necessary. Please call
or email Nicole at (619) 682-4040 or
nrs@barkerolmsted.com for more information
on registration.

FUNDAMENTALS OF
EMPLOYMENT LAW

Prefer an in-person seminar?
We've got that covered too!

Date: January 14, 2010
Time: 8:30 a.m. to 4:45 a.m.

Location: Double Tree Club Ho-
tel, 1515 Hotel Circle South, San
Diego, CA 92108

Cost: $309

This is an all-day seminar covering

a variety of essential employment

law topics. The course is designed

to provide an overview and update

on the following topics:

= Hiring and firing in the cur-
rent economy

= Immigration issues in the

workplace

FLSA/Wage and hour in to-

day’s economy

Employee privacy

ADA

FMLA compliance

Sexual, racial and other har-

assment

Unionization and union avoid-

ance

UV VR

U

The topics will be presented by a
panel of seven attorneys, including
Chris Olmsted (who will present
on the ADA topic).

The seminar is presented by Ster-
ling Education Services, Inc. To
see a brochure and register, visit
www.sterlingeducation.com, or
call (715) 855-0498. Or email/call
our office: (619) 682-4040 /
cwo@barkerolmsted.com

Barker Olmsted & Barnier, APLC
Legal Update

Be sure to

register for one
of the
upcoming legal
update
seminars to
make sure that

you start the

year 2010 on
the right track!
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Barker Olmsted &
Barnier's Labor & Employment
Practice

What We Do:
Defense of lawsuits in state and federal
court.
Legal consultation on compliance with state
and federal labor and employment law stat-
utes and case law.
Representation in agency enforcement ac-
tions or hearings, including DLSE, EDD,
Labor Commissioner claims, and more.
Formulation of compliant employee hand-
books, procedures and records.
Training on HR/legal issues.

EMPLOYMENT LAW
REFERENCE MATERIALS

AVAILABLE
If you have missed one of our seminars,
we have complimentary written materials
available for your review. Examples in-
clude:

e \Wage and Hour Law for Construction
Contractors: How to Avoid Getting
Sued

o  Employee Discipline and Termination

e  California Leaves of Absence

Please contact Chris Olmsted for compli-

mentary copies.
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Happy Holidays
from

Barker Olmsted & Barnier
Through every moment of the holidays,
every day of the new year,
may peace and happiness be yours.
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The articles presented herein are intended as a brief overview of the law and are not intended to substitute as legal advice. Any questions or con-
cerns regarding any statute or case law should be addressed to a licensed attorney. Copyright © 2009 by Barker Olmsted & Barnier, APLC. All
rights reserved.
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