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Cal Supreme Court

loer Cl

Approves Workplace Video

Monitoring

Invasion Of Worker Privacy Justified

Under The Circumstances

By Christopher W. Olmsted

workplace safe and secure have the means at

their disposal to keep tabs on employees.
Gadgets once relegated to 007 films are available to
monitor a worker's every move. However, as one em-
ployer recently learned in the case Hernandez v.
Hillsides, Inc., such efforts may collide with an em-
ployee's right to privacy.

E mployers with good intentions of keeping the

Hillsides, Inc. operates a residential facility for
abused and neglected children. In the summer of
2002, the facility's computer technician informed
the director, Thomas Hitchcock, that someone was
accessing pornographic websites at night from some
of the facility's computers, including the one in an
office occupied by two clerical employees, Abigail
Hernandez and Maria-Jose Lopez.

At a meeting with various department heads, the
director decided to install video surveillance cameras
with motion detectors in areas where the illicit com-
puter access had taken place. In Hernandez and Lo-
pez' office, the camera and motion detector were
placed on a shelf and set up to broadcast images to a
TV monitor and video recorder located in a storage
room across the hall.

The two clerks were not advised of this decision
because they were considered to be part of a group of
empl oyees that

(Continued on pagg)
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tip off the unknown per-
son(s) the facility was try-
ing to catch.

The surveillance
camera and motion detec-
tor wer e
times. The first time,
Hitchcock had placed the
camera and motion detec-
tor in the Hernandez/
Lopez office after they
had left for the day and
removed it before they
arrived the next morning .

Thereafter, Hitch-
cock had left the camera
and motion detector func-
tioning in the clerk's of-
fice but only twice had
fconnectedo
receptor to the TV moni-
tor and recorder in the
storage roomad after
hours. The camera was in
place for about three
weeks, and the director
planned to remove it be-
cause no pornographic
materials had been ac-
cessed on the office com-
puters.

A Disturbing Dis-

covery

A few days before the
planned removal, the two
clerks discovered the
camera. They became
very disturbed. The direc-
tor explained why the
camera was there and that
it only been used after
hours.

The clerks did not
report to work for two
days, and upon return,
asked to see the video
tape. The director agreed
to their request. The tape
contained footage of an

empty room.

Not placated, the two
clerks filed suit against
the facility and the direc-
tor for invasion of privacy
arising from their discov-

fi a cery of the surveillance

equipment in their office.

Disabled Camera

Violated Privacy?

The clerks contended
that the mere presence of
the camera invaded their
right to privacy. The
clerks contended that
they had a reasonable ex-
pectation of privacy in
that room. They shared
an office with a locking

tdoor and a window with

shades that could be
drawn for privacy. On
several occasions Hernan-
dez used her office to
change clothes before
leaving for the gym. Lopez
occasionally used the of-
fice to show Hernandez
how her figure was recov-
ering after recently giving
birth by raising her shirt
to expose her breasts and
stomach.

In its defense, the
facility argued that (a) the
camera had never been
activated while the plain-
tiffs were present; (b)
even if it had been, the
plaintiffs had no expecta-
tion of privacy in that
work space; and (c) the
facility had business justi-
fications for the surveil-
lance.

Agreeing that the
absence of any actual sur-
veillance of plaintiffs pre-
cluded an invasion or pri-
vacy claim, the trial court
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granted the facility's mo-
tion for summary judg-
ment.

The employees ap-
pealed, and the court of
appeal ruled in favor the
employees, reinstating the
case. However, the em-
ployer appealed to the
California Supreme Court.
Californiabds
sided with the employer,
ruling that the company
had acted appropriately
under the circumstances.

Invasion of

Privacy

The court began with
the premise
privacy expectations may
be significantly dimin-
ished in the workplace,
they are not lacking alto-
get her . 0 I n
employers must heed em-
pl oyeebs
Further, noted the court,
a personods
privacy depends on the
circumstances. Privacy
means something differ-
ent in an enclosed office
than in an open populated
space.

A privacy violation
claim has two elements.
First, the defendant must
intentionally intrude into
a place, conversation, or
matter as to which the
plaintiff has a reasonable
expectation of privacy.
Second, the intrusion
must occur in a manner
highly offensive to a rea-
sonable person. Both
common law and the Cali-
fornia constitution in-
cludes similar protections

(Continued on pag8)
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against invasion of pri-
vacy.

A Reasonable Ex-
pectation of Pri-

vacy

The court evaluated
the evidence and deter-
mined that the employees
had a reasonable expecta-
tion of privacy. They were
in a private office separate
from other work areas.
Although others could
access the office, they had
sufficient seclusion to give
rise to the expectation.
Employees who retreat
into a shared or solo of-
fice, and who perform
work and personal activi-
ties in relative seclusion
there, would not reasona-
bly expect to be the sub-
ject of televised spying
and secret filming by their
employer.

By contrast, employ-
ees who worked in an
open area visible to many
other workers or the pub-
lic may not have such an
expectation of privacy
(though the court was
careful to note that it de-
pends on the circum-
stances.)

Video Is More In-

trusive

The fact that the
monitoring was by video
camera made matters
worse. Courts have ac-
knowledged the intrusive
effect for tort purposes of
hidden cameras and video
recorders in settings that
otherwise seem private. It
has been said that the
Afunbl i nking
more penetrating than the
naked eye with respect to

iduration, prmonitored the plaintiffsg
cus, and van office, but only after
Such monitoring and re-  hours and only by moni-
cording denies the actor a  toring the  computer

key feature of privacy &
the right to control the
dissemination of his im-
age and actions.

The

Warn

The Court also noted
that the employer had
given its employees no
warning that they would
be subjected to the risk of
such video surveillance,
or to have agreed to it in
advance. Had the com-
pany done so, it could
have inhibited an expecta-
tion of privacy.

Failure To

Some Invasions
of Privacy Are
Justified

Just because an em-
ployee has an expectation
of privacy does not mean
that every employer intru-
sion is unlawful. A de-
fense exists if the intru-
sion on privacy is justi-
fied. If the employer can
show that the invasion
was necessary for a legiti-
mate purpose, no viola-
tion occurs. The court
looked at a couple factors:

1. Degree and Set-
ting of Intrusion. The
employer took steps to
minimize intrusion into
the employee
context, defendants took a
measured approach in
choosing the location to
videotape the person who
was misusing the com-
puter system. First they
attempted to catch the
person in the computer
lab, but failed. Then they

space, not the rest of the
office. Knowledge of the
surveillance was limited
to a few responsible peo-
ple, and only a few had
access to the equipment.
The equipment was in
place for a very short pe-

riod of time. In short,
although the company
invaded t he

privacy, it did so in a
minimally intrusive man-
ner.

2. Defendantha?san

motives, justifica-
tions, and related is-
sues. The employer had
good grounds to conduct
t he
case does not involve sur-
veillance measures con-
ducted for socially repug-
nant or unprotected rea-
sonso
Hillsides installed video
surveillance equipment in
plaintiffso
to stop unauthorized and
inappropriate  computer
use at night. Given the
apparent risks under ex-
isting law of doing noth-
ing to avert the problem,
the monitoring was not
highly offensive. At the
very least, accessing por-
nography on company
computers was inconsis-
tent with Hi

g Provide a wholesome en-
vironment for the abused
children in its care, and to
avoid any exposure that
might aggravate their vul-
nerable state.

Thus, the California
Supreme Court concluded
(Continued on pagé)
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While the

employer
ultimately
prevailed, this
case serves as a
reminder to
employers that
employees do
not check their
privacy rights at
the company

door.
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Got Forms?

9 EMLA Checklist

9 FMLA Military Leave Checklist

9l California and Federal Leaves of Absence

1 Vacation Policy Checklist

9l Timeclock Rounding Rules

9] State and Federal Wage and Hour Exemptions
9 Record Retention Periods

1 Sexual Harassment Training Regulations

Email Chris Olmsted at cwo@barkerolmsted.com.

Please be sure to take advantage of the complimentary charts and forms offered
by Barker Olmsted & Barnier. Here are some of our popular materials:

ultimately prevailed, this
that although the em- case serves as a reminder
ployer invaded the em- to employers that employ-
pl oyeeds pr i veesdonotchecktheir pri-
justified in doing so under  vacy rights at the com-
the circumstances. pany door. Although dis-
closure and consent will

(Continued from pag8)

While the employer

often mitigate claims, pri-
vacy rights remain a fuzzy
area of constitutional law,
and employers should
intrude with the utmost
care.

Privacy: Take Away Tips

Employees have a reasonable expectation of privacy in certain areas
of the workplace, such as restrooms or secured offices.

When justified by business needs, some private areas can be moni-
tored.

It is a best practice to notify employees that they are subject to sur-
veillance. However, sometimes such notice is counterproductive (e.g.
it may be difficult to catch a criminal).

Monitoring policies and practices must be carefully prepared to en-
sure they provide adequate notice for the types of monitoring your
company may do.

Monitoring should be carefully planned so that it is done in a mini-
mally intrusive manner under the circumstances.
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As a general matter,
employees are not
compensated for regular
commute time. But some-

hard to define. Moreover,
it is not always clear
whether an employee
must be compensated for
performing minor tasks
before or after shifts. A
recent case titled Rutti v.
Lojack provides a good
example of just how fuzzy
the line can be.

An Alarming
Daily Routine

Mike Rutti installed
al arms in
for Lojack. He drove from
his home t o
location in a company
vehicle to perform the
service. Before leaving
home each morning, he
planned daily route and
filled out some paper-
work. Rutti was paid by
Lojack on an hourly basis
for the time period begin-
ning when he arrived at
his first job location and
ending when he com-
pleted his final job instal-
lation of the day. Once he
arrived at home, Lojack
required him to upload
data from his hand-held
computer device to the
Lojack computer network
by use of a telephone mo-

anc,

times the line between
commuting
clocko dri vi

dem.

Mr. Rutti thought
that he was entitled to pay
for the time he spent
commuting to worksites
in Lojackds
time spent on preliminary
and postliminary activi-
ties performed at his
homes. He sued Lojack on
behalf of about 450 other
technicians. He alleged
violations of California
Labor Code as well as the
federal Fair Labor Stan-
dards Act (A

The district court
granted a motion for sum-
mary judgment in favor of
Lojack, finding that the
workers were not entitled

c u sto compensation for the

pre- and post- work ac-
tivities, nor were they en-
titled to pay for commut-
ing in the company vehi-
cles. Mr. Rutti appealed,
and the Ninth Circuit
Court of Appeal reviewed
the case.

Commuting  Not
Compensable Un-
der Federal Law

The court examined
the employees claim for
commuting time pay un-
der the federal Employee
Commuting Flexibility
Act (AECFAOQ)
Congress amended the
Portal-to-Portal Act by
enacting the ECFA. The

Wage and Hour Update:

Travel Time Not Compensable
But After Hours Data Upload Should Be Paid

statute provides that an
employer need not com-
pensate an employee for
commuting, or for inci-
dental activities before or
after the employees

Aprincipal a

formed during a work
shift. The question then
becomes what s
Acommuti ngo
Aincident al

Commuting In
Company Vehicle

F Not Compensable
Under Federal
Law

The ECFA specifi-
cally provides that com-
muting time in a company
-provided vehicle is not
compensable if the em-
ployee and employer have
entered into an agree-
ment regarding the em-
pl oyeeds use

Rutti argued that he
should be nevertheless be
compensated for com-
muting to the first job
location in the company
vehicle because he was
required to do so as a con-
dition of employment.
That i s, he
have a choice about driv-
ing the vehicle. The court
rejected this idea. The
ECFA permits the
Afagreemento

(Continued on pagé)

elivitieso der -
The ECFA
specifically
a n dprovitles that i s
activitieso?
commuting time in
a company-
provided vehicle is
not compensable if
the employee and
employer have
entered into an
agreement
regarding the
empl oyeedd use
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Employers

do not need
to pay for
commute
time just
because
they
provide a

company

vehicle.

(Continued from pagB)

ployer and employee re-
garding the use of the ve-
hicle to be a condition of
employment. Thus, under
federal law, even if the
employee has to drive the
vehicle in order to keep
the job, he has entered
into an agreement regard-
ing the use of the vehicle
and his commute is not
compensable time. (It is
not a bad idea, however,
to put the agreement in
writing or in a policy.)

Restrictions On

Use OK

The court also re-
jected
that the commuting rule
should not apply to him
on account of the more
than incidental the re-
strictions placed by Lo-
jack on his use of the ve-
hicle. These included
rules against using the
vehicle for personal pur-
suits and transporting
passengers, the require-
ment that he drive di-
rectly from home to work
and from work to home,
and the requirement that
he have his cell phone on.
The court found that such
restrictions were routine
and did not amount to the
employees engaging in
their principal work dur-
ing the commute to the
first job location. There-
fore Rutti and the other
employees were simply
commuting to and from
wor k, and we
the clock. o

Rutt i

Commute Not
Compensable Un-
der California
Law

The court made the
same determination un-
der California law. Em-
ployers do not need to pay
for commute time just
because they provide a
company vehicle. Quoting
the California Supreme
Court in a case titled
Morillion v. Royal Pack-
ing Co., the court noted:
i we
ployers do not risk paying
employees for their travel
time merely by providing
them transpor
court continued:
AAl t hough
quired to drive the com-
pany vehicle, he was free
to determine when he left,
his route, and which as-
signment he drove to
first. o

It is possible that had
the company controlled
the time Mr. Rutti started
his commute, or the spe-
cific route he took to
work, the court could
have ruled in favor of the
employees.

Some  Off -Clock

Activities  Were
Compensable

The court did rule in
favor of the employees
with respect to some off-
clock activities. The court
concluded that the time
spent after shift upload-
ing computer data from
the hand-held device to
the Lojack computer sys-
tem could be com-

emphasi z¢

Rut
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pensable.

Citing an earlier case
titled Lindow v. United
States, the court stated
the rule that pre-shift ac-
tivities are compensable if

they are an
indispensable part of the
principal activities for

which covered workmen
ar e

However, employees
cannot recover for other-
wise compensable time if
i t dé mininis. 0 Lih-n
dow, the court disre-
garded seven to eight
minutes spent daily by
employees who voluntar-
ily reported to work early
to relieve outgoing em-
ployees because it was de
minimus.

iwWhen the

issue concerns only a few
seconds or minutes of
work beyond the sched-
uled working hours, such
trifles may be disre-
garded. Split-second ab-
surdities are not justified
by the actualities of work-
ing conditions or by the
policy of the Fair Labor
Standards Act. It is only
when an employee is re-
quired to give up a sub-
stantial measure of his
time and effort that com-
pensable working time is
invol ved. 0

The court deter-
mined that Mr. Rutti
spent only a few minutes
planning his route and
preparing papers in the
morning. The activity was
not integral to his work
and in any event was de
minimus based on the

little time involved.
(Continued on pag@é)
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Pregnancy Discrimination Update:
Sea Captain Unlawfully Terminates Pregnant

ibute Scherl loved

boating, and she had
made a career of it. She
was a licensed Merchant
Marine Officer who had
worked on a variety of
vessels, including a 60
foot fishing yacht as a sec-
ond captain.

Ms. Scherl applied
for and was hired as a
deckhand on a 70 foot
yacht, El  Navegante,
owned by an electrical
contractor SASCO Elec-
tric. The yacht was used
for entertaining SASCO
clients, including a num-
ber of three-night fishing
trips in Mexico from April

Shipmate

to July each year.

Twelve months later,
in January 2004, she was
promoted to second cap-
tain. At this time and at
all other times she re-
ceived favorable perform-
ance reviews.

Between The
Devili And The
Deep Blue Sea

One month later, in
February 2004, Ms.
Scherl informed the yacht
captain, David Mcintyre,
that she was pregnant.
Mclntyre was admittedly

disappointed by the news
because  he  thought
Scherl's pregnancy would
impact her working on
the yacht. He said that in
his
do not want to work in the
boating busi
dition, he thought her
plan to work as long as
possible during her preg-
nancy was “cavalier." He
also had liability con-
cerns.

The captain  dis-
cussed the matter with a
deckhand. He expressed
concern about Scherl's

(Continued on pag8)

(Continued from pagé)

On the other hand,
the court determined that
the time spent uploading
data after work might be
compensable. The data
transmission was re-
quired by Lojack and was

integral to the business
because it provided data
regarding services pro-
vided during the day. Fur-
ther, in some instances
the transmission took
more than ten minutes of
t he

empl oyees

may nor may not be de
minimus. A hearing on
the matter would be nec-
essary. Therefore, the
court determined that the
matter should return to
the district court for fur-
ther proceedings.

Practical Tips

experience,

I Employers need not pay employees for their commute time, unless the em-
ployer exercises control over the commute time. It is therefore a best practice to
avoid controlling when an employee leaves for work, the route he takes, or the ac-
tivities he must engage in on the way.

9 Employers requiring employees to drive company vehicles should create writ-
ten policies or agreements regarding the use of the vehicles, with care towards
avoiding too much control such that commute times are compensable.

I Carefully monitor pre- and post- shift activity to ensure that employees are not
engaging in off the clock activities without pay. Consult with legal counsel to deter-
mi ne whether certain activities may

fall

Barker Olmsted & Barnier, APLC
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imot her s

ness. 0 I n ad

Employers
requiring
employees to
drive company
vehicles should
create written
policies or
agreements
regarding the
use of the

vehicles.
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Although an

employer has
the right to take
action against a
pregnant
employee for
purely
legitimate
reasons, a
skilled employee
lawyer can
make honest

decisions look

suspect.

(Continued from pag@)

exposure to chemicals
and fumes as well as the
potential she could slip
and miscarry. He told the
deckhand that he could
not take Scherl to Mexico
and was going to have to
find someone else.

The captain told Ms.
Scherl she would need to
get a medical release from
her doctor in order to
make the upcoming trip
to Mexico in late April
2004.

Ms. Scherl obtained

the note, though she
never gave it to her em-
pl oyer. The

lease indicated that Ms.
Scherl was not incapaci-
tated by and did not have
any work restrictions as-
sociated with her preg-
nancy in February 2004.
However, the release fur-
ther indicated that, after
May 10, 2004, which was

approximately when
Scherl's pregnancy be-
came  viable, Scherl

should not work where
she could be knocked over
and should not be out to
sea for several days at a
time.

A Deep Six: The
Layoff

At the end of Febru-
ary 2004, SASCO in-
structed Captain Mcin-
tyre to layoff all crew ex-
cept himself and one
deckhand, due to budget
constraints. He would be
permitted to hire a part-
time contract laborer for
the Mexico trip.

Captain Mclintyre

informed Ms. Scherl that
she would be laid off. He
decided to keep a more
recently hired male deck-
hand. He also decided to
terminate his wife, who
had worked as a crew
member, but after one
week he decided to hire
her back as a contract la-
borer.

Captain Mclintyre
was alleged to have com-
mented to several indi-
viduals that he laid off
Ms. Scherl because she
was pregnant. Ms. Scherl
also claimed that during a
telephone  conversation,
the captain told her that
she had not done any-
thing wrong on the yacht
and he would not have
terminated her employ-
ment if she had not been
pregnant.

In  April, Mclntyre
hired a contract laborer.
Additionally, when his
deckhand resigned due to
a family emergency, he
hired a replacement who
had no boating experi-
ence, but he did not call
Ms. Scherl.

Batten Down The
Hatches: The
Lawsuit

Many discrimination
lawsuits are filed in state
civil court directly by the
individual employee, who
is represented by her own
attorney. This case was a
little different.

Ms. Scherl filed a
complaint with the Cali-
fornia Department of Fair
Employment and Hous-
ing (DFEH). The DFEH

Barker Olmsted & Barnier, APLC
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subsequently issued an
accusation alleging
SASCO discriminated

against Scherl in violation
of FEHA by terminating
her employment because
of her pregnancy.

The DFEH prose-
cuted the case itself in an
administrative forum be-
fore the Fair Employment
and Housing Commission
(FEHC). An administra-
tive law judge assigned by
the FEHC heard the case
over a four day period,
and ruled in favor of Ms.
Scherl.

The FEHC adminis-
trative law judge awarded
Ms. Scherl backpay and
$85,000 in emotional
distress damages. The
judge also found there
was clear and convincing
evidence of oppression or
malice by SASCO and im-
posed an administrative
fine of $25,000.

SASCO appealed by
filing a petition for ad-
ministrative  mandamus
with the superior court.
(This is a procedure used
to appeal administrative
law decisions). The trial
court denied the petition,
and SASCO appealed to
the court of appeal.

High And Dry:
Court Of Appeal
Upholds Award

The court of appeal
determined that the rul-
ing was well supported by
evidence, and should not
be overturned. The court

noted that the following
(Continued on pag®)
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facts were of particular
significance:

i1 Captain told Scherl
she would not have lost
her job if she had not
been pregnant.

9 Captain told Scherl he
laid her off in part be-
cause she was too cavalier
about working while preg-
nant.

I Captain told others
that the pregnancy was
one of the reasons he let
Scherl go.

9 Captain later claimed
that he let her go because
she could not dock the
yacht, but  evidence
showed that she could do
so.

1 Captain never at-
tempted to recall Scherl
after the layoff, and in-
stead hired workers with
no experience.

SASCO argued that
even if it was liable, it
should not have to pay
Ms. Scherl backpay for
the period of time that
she was incapacitated due
to pregnancy (May to Sep-
tember 2004). The court
refused to reduce the
award. SASCO failed to
show that
pregnancy work restric-
tions could not have been
accommodated in some
way by temporarily as-
signing her other work.

The court also up-
held the $25,000 penalty.
In determining whether
to impose an administra-
tive fine, the Fair Employ-

Ms

ment and Housing Com-
mission considers
whether the employer's
conduct was willful, in-
tentional, or purposeful;
the employer refused to
prevent or eliminate dis-
crimination; the employer
consciously  disregarded
its employee's rights; the
employer's conduct was
unlawful; the employer
engaged in intimidation
and harassment; the em-
ployer's conduct was
without just cause or ex-
cuse; and the employer
violated FEHA multiple
times.

In this case, the ap-
pellate court found suffi-
cient evidence to support
the penal award. Once the
captain learned of the
pregnancy, he immedi-
ately decided that Ms.
Scherl could not work on
the boat. This supports a
finding of willful conduct.
Further, the court noted
t hat SASCO6G6s
sion came suspiciously
cl ose after
announcement of preg-
nancy. Plus, she had just
been promoted and an-
other deckhand hired.
The sudden need for a
layoff did not make sense
to the court, and was be-
lieved to be pretext. In
combination, the evidence
demonstrated malicious
conduct on the part of
SASCO.

Analysis and

Practical Tips

Both California and
federal law prohibit preg-
nancy discrimination.
Under federal law, dis-

crimination on the basis
of
or related medical condi-
tionso i s c
form of sex discrimina-
tion under Title VII of the
Civil Rights Act of 1964 as
amended. (42 USC 8§
2000e(k)). Title VII re-
quires that women af-
fected by pregnancy,
childbirth  or related
medical conditions must
ibe treated
all  employment-related
purposes ... as other per-
sons not so affected but
similar in their ability or
inability to
similar rule can be found
in Californi
ployment and Housing
Act (FEHA), which also
includes pregnancy dis-
crimination as a form of
sex discrimination.

Some employers un-
wisely adopt policies for-
bidding women from
working in certain jobs
because of the risk of-
harm to a fetus. Courts
have ruled that a blanket 3
ifetal prote
that prohibits the employ-
ment of fertile women in
jobs that expose them to
certain toxic materials
constitutes sex discrimi-
nation. The fact that an
employer may be moti-
vated by a desire to pre-
vent endangering unborn
children is immaterial.

Similarly, adopting a
blanket policy prohibiting
pregnant women from
working in certain jobs
can lead to pregnancy
discrimination claims. In
the SASCO case, the ship

(Continued on pag&0)
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Adopting a
blanketspolicy A
a 6 sprotabiting € m-
pregnant
women from
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can lead to
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Barker Olmsted & Barnier's Labor & Employment
Practice What We Do:
Defense of lawsuits in state and federal court.

Some

positions are

unsafe for a

judgment call.

=] =]

=a —a

Legal consultation on compliance with state and federal labor and employ-
ment law statutes and case law.
9 Representation in agency enforcement actions or hearings, including DLSE,
EDD, Labor Commissioner claims, EEOC, DFEH and more.

Formulation of compliant employee handbooks, procedures and records.
Training on HR/legal issues.

(Continued from pag®)

captain assumed that a
pregnant woman could
not work on a ship, but

nancy).

Some positions are

mental exposures. What
are the hours and days of
the shifts? How much

require the doctor to note
any limitations.

Neither California
law nor federal law offers

tions in force. However,
where pregnancy is the
motivating factor for ter-

Although an em-
ployer has the right to
take action against a preg-

assume an employee who
happens to be pregnant
also experiences a 20%
reduction in production,

the empl oyee special protection to preg- or a similar_ increa§e in

in fact concluded otherwise (ghe nant emolovees from ter- errors, or iIn- tardiness.
could work for a while int employ Company policy states

dicall but there were restric- ]Enmatlon due]:co poorger- that this is unacceptable.
medically tions later in the preg- ormance or Irom reduc- g neryisors have warned

the employee to act other-
wise. Similarly situated
employees have been ter-

mother and in fact medically unsafe mination, the adverse ac- i otad for the same is-
for a mother and child, tion is unlawful. In the
il1-inf h sues. The company has an
child. and an and an ill-informed doc- SASCO case, the court objective basis for termi-
! tor can make a poor judg- concluded that although ;
. nating the employee.

ill-informed ment call. An employer the company claimed that ) .
I can greatly assist a doctor Ms. Scherl was laid off, Supervisor  training
unfamiliar with the occu- the evidence showed that can go a long way toward
doctor can pation by providing a the layoff was just a cover eliminating bias claims.
thorough accounting of all  for terminating her on The ship captain in the
make a poor job duties and environ- account of pregnancy. SASCO case thought and

said all of the wrong
things. Had he been fore-
warned that his precon-

weight must be lifted? | f | ceptions about pregnant
How much standing, Par_lt_ employee Tor purely — employees were incorrect,
bending, climbing, and ?(g;ltlmate reasons, @ and he received basic
other activity must the S<illed employee lawyer .y aining on the proper
employee  engage  in? can make honest deci- protocols, the company

What are the relevant en-
vironment al

heat, cold, slipperiness,
fumes, toxins, etc? Incor-
porate these criteria into a
medical certification form
(which can be used for
any medical condition)
and, as to each criterion,

sions look suspect. The
more rational and objec-
tive a decision, and the
more consistent it is with
prior personnel decisions,
the more likely a company
will avoid second-
guessing by a plaintiff
attorney. For example,

might have avoided litiga-
tion. Consider hiring an
HR expert or employment
law attorney to provide a
short training session on
pregnancy and other dis-
ability/leave rights.
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Retaliatory Terminations:
Sarbox Whistleblowers

What is Sarbox?

The Sarbanes-Oxley
Act of 2002, sometimes
called Sarbox or SOX, is a
federal law enacted in
2002, as a reaction to a
number of major corpo-
rate and accounting scan-
dals including Enron and
WorldCom.  Sarbox
set new or enhanced
standards for public
company boards,
management and
their public account-
ing firms. It does not
apply to privately
held companies. The
act contains a number
of provisions ranging
from additional cor-
porate board respon-
sibilities to criminal
penalties, and re-
quires the Securities
and Exchange Com-
mission (SEC) to im-
plement rulings on
requirements to comply
with the new law.

How Does Sarbox
Affect Human Re-
sources and Em-
ployment Law?

Sarbox contains
whistleblowing provisions
which protect employees
who speak out against
corporate improprieties.

Section 1514A(a)(1)
of Title 18 prohibits em-
ployers of publicly-traded
companies from
Adi scriminat/|[

an employee in the terms
and conditions of employ-
ment o for A
information . . . regarding
any conduct which the
employee reasonably be-
lieves constitutes a viola-
tion of section 1341 [mail
fraud], 1343 [wire fraud],
1344 [bank fraud], or

1348 [securities fraud],
any rule or regulation of
the Securities and Ex-
change Commission, or
any provision of Federal

law relating to fraud

against

The U.S. Department
of Labor promulgated
regulations relating to
this Sarbox section. These
regulations set forth four
required elements of a
prima facie case under §
1514A: (a)
ployee engaged in a pro-
tected activity or con-
duct o; (b) fi
person knew or sus-

share

pected, actually or con-
structively, that the em-
ployee engaged in the
protected
he employee suffered an
unfavorable personnel
actiono; and
circumstances were suffi-
cient to raise the infer-
ence that the protected
activity was a con-
tributing factor in
the unfavorable ac-
tion. 0 29

1980.104(b)(1)(i)-
(iv).

Have there
been any
court cases

regarding Sar-

box  Whistle-
blowing?

In August 2009,
the Ninth Circuit
Court of Appeals re-
viewed its first Sarbox
whistleblower case. The
case is titled Van Asdale

v. International Game
Technology.

The case involved
two in house attorneys
employed by Interna-

tional Game Technology
(IGT) a Nevada-based
company specializing in
computerized gaming ma-
chines and similar prod-
ucts. IGT merged with
another gaming company
who purported to hold the
patent rights to a special

(Continued on pag&?2)
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contains
whistleblowing
provisions
which protect
employees
who speak out
against
corporate

improprieties.
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An employer

can normally
terminate an
employee at
willii for any
reason or no
reason at all.
However, an
employer may
be liable
discharging an
employee for
refusing to

violate the law.

(Continued from pag#1)

Monte Carlo style slot
machine. The gist of the
lawsuit is that the Van
Asdales contended they
were terminated for re-
porting possible share-
holder fraud in connec-
tion with that merger.
They claimed that the
principals of the acquired
company withheld infor-
mation indicating that the
companyéobs roi
invalid. Soon after, IGT
terminated the attorneys.
The attorneys sued for
retaliation under Sarbox.
The district court ruled in
favor of the company in a
summary judgment mo-
tion, but the Ninth Circuit
reversed the ruling and
reinstated the case, find-
ing sufficient evidentiary
support for a whistleblow-
ing case.

What does it take
to become a
whistleblower?

The employee must
engage in protected activ-
ity and the employer must
take retaliatory action.

The Ninth Circuit
court determined that the
in house attorneys were
protected whistleblowers,
even though they did not
directly refer to Sarbox
when they raised their
concerns to management.
i An empl oyee
cite a code section he be-
lieves was violated to trig-
ger the protections of Sar-

box, 0 not ed
Their statements to man-
agement, wrote the court,
Aireported co
definitively and specifi-
cally related to share-
holder fraud. That is all
that A 1514A

The court further
noted that the whistle-
blowing employees need
not actually be correct
about the fraud. Rather,
they only need to have a
reasonable belief that a

fraud had tak
encourage di
reasoned the court,
AfCongress <cho

language which ensures
t hat 6an emp
sonable but mistaken be-
lief that an employer en-
gaged in conduct that
constitutes a violation of
one of the six numerated
categories i
The court determined that
in this case, given the cen-
tral importance of the
patented technology in
the merger, the attorneys
were reasonable in believ-
ing that the owners of the
acquired company inten-
tionally withheld the in-
formation.

As to retaliation, the
court found that the com-
pany terminated both at-
torneys shortly after they
raised the fraud concerns.
Moreover, the attorneys
had recently been pro-
moted and been given
high marks on their per-
formance reviews. These
factors led the court to
rule that the employer
might have been moti-

n
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vated by retaliation
(though it would be up to
a jury to decide for sure).

Practical Tips

Sarbox covers publi-
cally traded companies,
and so these employers
must take added precau-
tions to avoid retaliation
against whistleblowers.

Avoiding Sarbox
whistleblowing claims can
be challenging, particu-
larly given that employees
need not specifically men-
tion Sarbox when com-
plaining about conduct.
Therefore, it may not be
apparent, when taking
adverse action against an
employee, that he or she
has registered a relevant
complaint.

Ideally, covered com-

panies should promulgate 6 0

a written policy specifi-
cally addressing Sarbox
complaints, providing
guidance and protocols to
employees who wish to
complain. Managers and
supervisors should be
trained to identify poten-
tial complaints and en-
sure that they are for-
warded to the proper
channels to assure
prompt attention and in-
vestigation. Any adverse
action proposed to be
taken against whistle-
blowers should be care-
fully scrutinized.
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Wage and Hour Review:
Should Your Volunteer Student Interns Be Paid?
Avoiding State and Federal Wage Liabllity

A college student con-
tacts the manager of
your marketing depart-
ment and inquires
whether she may volun-
teer as a student intern
for the fall semester. She
is an upperclassman ma-
joring in journalism and
she is familiar with your
design  software. She
could really help with the
backlog of work in the
department, including
filing, some bookkeeping,
and a little bit of writing.
You <canot
Should you take her up on
her offer?

Before hiring a vol-
unteer student intern,
consider state and federal
law. If the criteria de-
scribed below are not
met, you are required to
pay the student at least
minimum wage.

Federal Criteria

The Supreme Court
has held that the words
"to suffer or permit to
work," as used in the Fair
Labor Standards Act
(FLSA) to define
"employ,” do not make all
persons employees who,
without any express or
implied compensation
agreement, work for their
own advantage on the
premises of another.
Whether trainees or stu-
dents are employees of an
employer under the FLSA
will depend upon all of

be:¢

the circumstances sur-
rounding their activities
on the premises of the
employer. According to
the Department of La-
borr, if all of the following
criteria apply, the trainees
or students are not em-
ployees within the mean-
ing of the Act:

1) The training,
though it may include
actual operation of the
empl oyer 6s f
similar to training that

would be given in a voca-

tional school.

2) The training is for
the benefit of the student.

3) The student does
not displace regular em-
ployees, but works under
close observation of a
regular employee.

4) The employer that
provides the training re-
ceives no immediate ad-
vantage from the activi-
ties of the trainees or stu-
dents and, on occasion,
his operations may even
be impeded.

5) The student is not
necessarily entitled to a
job at the conclusion of
the training period.

6) The employer and
the student understand
that the student is not
entitled to wages for the
time spent training.

(See: http://
www.dol.gov/elaws/esa/
flsa/scope/erl5.asp)

Cal i forni
tional Criteria

The California Divi-
sion of Labor Standards
Enforcement (DLSE)
adds the following crite-
ria:

7) Any clinical train-
ing is part of an educa-
tional curriculum.

8) The trainees or

students do not receivei s

employee benefits.

9) The training is
general, so as to qualify
the trainees or students
for work in any similar
business, rather than des-
ignated specifically for a
job with the employer
offering the program. In
other words, on comple-
tion of the program, the
trainees or students must
not be fully trained to
work specifically for only
the employer offering the
program.

10) The screening
process for the program is
not the same as for em-
ployment, and does not
appear to be for that pur-
pose, but involves only
criteria relevant for ad-
mission to an independ-
ent educational program.

11)  Advertisements
for the program are
couched clearly in terms

of education or training,
(Continued on pag#&4)
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Before hiring a

volunteer
student intern,
consider state
and federal law.
If the criteria
described below
are not met,
you are
required to pay
the student at
least minimum

wage.
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(Continued from pag#3) cal, the journalism em-
rather than employment, ployee is performing filing
although the employer and bookkeeping duties

porate the writings into
its published materials.

may indicate that quali- that arguably a regular If in doubt, it is a
fied graduates will be con- employee may otherwise better practice to 9|ther
sidered for employment. perform. pay the student minimum

wage, or, alternatively,

These _requirements _Further, it ?s chal- not take on the volunteer
are more rigorous than lenging to establish that at all
most employees realize. the employer derives no ’
The California DLSE has immediate benefit from Contact Chris OIm-
taken a particularly strin- the activities of the s t e d a t

gent view towards the trainee. In the hypotheti- cwo@barkerolmsted.com

second requirement, find- cal, the employer may or (619) 682-4040 for

ing in many cases that the arguably be seen to bene- assistance with these and
Please be sure volunteer has displaced fit from the work product other wage and hour is-
work done by regular em- prepared by the volunteer sues.

to contact the ployees. In the hypotheti- student if it were to incor-

firm with any
i Schedule 2009
queStlonS or Contact_ . S t\)]OIn.t?UI’L. I Sexual Harassment
Information: u S(_:“_ er List! Prevention Training
comments.Your Subscribing to the Is 2009 your training
Barker Olmsted & Legal Update is free|year for supervisors or man-
feedback is Barnier | agers? Schedule the manda-
2341 Jefferson Street and €asy: Contact tory harassment prevention
always Suite 200 Nicole Schard at training with Chris Olm-
_ San Diego, CA 92110 (619) 6821040 or sted. Competitive rates!
appreciated (619) 682-4040 nrs@barkerolmsted. " For more information on
.. e training program, email
and helps us | Chris Olmsted com, or visit bark- | |himat
cwo@barkerolmsted.com| |€rolmsted.com. cwo@barkerolmsted.com
keep the or call (619) 682-4820.

update relevant

and diverse.

Questions?
If you have questions or comments about any of the

topics covered in this Legal Update, please email
cwo@barkerolmsted.com.

The articles presented herein are intended as a brief overview of the law and are not intended to substitute as legal advicg.questions or
concerns regarding any statute or case law should be addressed to a licensed attorney. Copyright © 2009 by Barker Olmstedrsiés, APLC.
All rights reserved.
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