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W 
hat is a ―mixed motives‖ defense? Lawyers 
often refer to this defense in the context of 
discrimination cases, and it is important 

for employers to understand this legal concept when 
making personnel decisions. A recent California case 
titled Harris v. City of Santa Monica  turns on this 
defense. An appellate court has ruled that the trial 
court erred by refusing to instruct the jury on the 
mixed motives defense. 

A Few Bumps In The Road  

  The case involved allegations of pregnancy dis-
crimination. Ms. Harris was a bus driver for the City 
of Santa Monica. After she was hired in October 
2004, there were a few incidents during her proba-
tionary period.  She had two ―preventable‖ accidents; 
one in which she smashed the back window of the 
bus, and another in which she side-swiped a parked 
car, clipping off the side mirror. She was also late to 
work once. 

  Ms. Harris received a performance review noting 
that ―further development was needed,‖ but that 
overall her performance was good. 

  About sixty days later, Ms. Harris was late again.  
She attended a hearing with her daughter in juvenile 
court, and when her daughter was charged with a 
felony, Ms. Harris was too distraught to remember 
to call in to work. After an investigation, manage- 

(Continued on page 2) 
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òThe employer 

may fire an 

employee for a 

good reason, a 

bad reason, a 

reason based on 

erroneous facts, 

or for no reason 

at all, as long as 

its action is not 

for a 

discriminatory 

reason.ó 

ment determined that the 
tardiness was not ex-
cused. 

Next Stop:  

Maternity Ward  

  About one week 
later, Ms. Harris took her 
supervisor aside and told 
him that she was preg-
nant. According to Ms. 
Harris, the 
supervisor re-
acted with 
seeming dis-
pleasure at her 
news, exclaim-
ing, "Wow. 
Well, what are 
you going to 
do? How far 
along are you?" 
He then asked 
her to get a 
doctor's note 
clearing her to 
continue to work. Ms. 
Harris returned with the 
note, clearing her to work.  

  The morning Ms. 
Harris gave her supervi-
sor the note, he attended 
a supervisorsô meeting 
and received a list of pro-
bationary drivers who 
were not meeting stan-
dards for continued em-
ployment. Ms. Harris was 
on the list.  

  Two days later, a bus 
department manager 
fired Ms. Harris. Ms. Har-
ris testified that the man-
ager told her the city had 
been evaluating all part-
time drivers and, al-
though he had heard a lot 
of good things about her, 
the next day was going to 
be her last as a city em-

(Continued from page 1) ployee. 

All Aboard For 

The Lawsuit  

  Ms. Harris sued the 
city. She alleged the city 
fired her because she was 
pregnant. The California 
Fair Employment and 
Housing Act (―FEHA‖) 
prohibits discrimination 
based on sex, including 

pregnancy discrimination. 
(See Cal. Gov. Code, §§ 
12940, subd. (a); 12926, 
subd. (p)) 

  Answering Harrisôs 
complaint, the city denied 
her allegations and as-
serted as an affirmative 
defense that it had legiti-
mate, nondiscriminatory 
reasons to fire her as an at
-will employee. 

A Wrong Turn En 

Route?  

  The case was tried to 
a jury. During the trial, a 
controversy arose regard-
ing jury instructions. Dur-
ing a jury trial, a judge 
reads ―jury instructions‖ 
to the jury. These instruc-
tions inform the jury of 

the relevant laws to be 
applied during delibera-
tions. 

  The city asked the 
court to read an instruc-
tion regarding the ―mixed 
motives‖ defense. The 
requested instruction 
states in part: ―If you find 
that the employer's ac-
tion, which is the subject 
of the employee‘s claim, 

was actually 
motivated by 
both discrimi-
natory and non
-discriminatory 
reasons, the 
employer is not 
liable if it can 
establish by a 
preponderance 
of the evidence 
that its legiti-
mate reason, 
standing alone, 
would have in-

duced it to make the same 
decision. … The essential 
premise of this defense is 
that a legitimate reason 
was present, and standing 
alone, would have in-
duced the employer to 
make the same decision.‖ 

  The court refused to 
give the instruction. The 
court's reason for reject-
ing the instruction ap-
pears to have been that 
Harris conceded she was 
an at-will employee (by 
which the court presuma-
bly meant she conceded 
she could be fired without 
cause), but the city's pur-
ported reason for termi-
nating her -- poor per-
formance -- was pretex-
tual.   

(Continued on page 3) 
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  The city lost. The 
jury found that Harris's 
pregnancy was a motivat-
ing factor/reason for the 
city's decision to dis-
charge her. The jury 
awarded her $177,905 in 
damages.  

Mixed Motive  

  The city appealed, 
arguing that the trial 
court erred by not giving 
the mixed motives in-
struction. 

  The appellate court 
began with the observa-
tion that Ms. Harris was 
an at-will employee. The 
anti-discrimination provi-
sions of the Fair Employ-
ment and Housing Act 
under which she sued the 
city do not require the 
employer to have good 
cause for its termination 
decisions. ―The employer 
may fire an employee for 
a good reason, a bad rea-
son, a reason based on 
erroneous facts, or for no 
reason at all,‖ observed 
the court, ―as long as its 
action is not for a dis-
criminatory reason.‖ 

  But what happens 
when the reasons for ter-
mination are a mixed 
bag? For example, the 
employee is terminated 
for legitimate reasons 
(tardiness, avoidable acci-
dents) but also for alleged 
discriminatory reasons 
(pregnancy). Then the 
mixed motives defense 
comes into play. In a 
mixed motive case, both 
legitimate and illegitimate 
factors contribute to the 
employment decision. If 
the employee establishes 

(Continued from page 2) that an illegitimate factor 
played a motivating or 
substantial role in an em-
ployment decision, then 
the employer may invoke 
the mixed motives de-
fense. The employer must 
prove that it would have 
made the same decision 
even if it had not taken 
the illegitimate factor into 
account.  

  In a way, it is a ―no 
harm, no foul‖ defense. 
―Hey, maybe the preg-
nancy thing crossed our 
minds when we made the 
decision,‖ the employer 
might say, ―but we still 
would have fired her for 
being late, even if she 
wasn‘t pregnant.‖ 

  Importantly, the ap-
pellate court reaffirmed 
that the mixed motives 
defense is recognized law 
in California.  The trial 
court erred by refusing to 
read the jury instruction. 
Accordingly, the case was 
sent back for a new trial. 

Practical Implica-

tions  

  The mixed motives 
defense is certainly not an 
invitation to employers to 
discriminate. Quite the 
contrary, actually. The 
defense is recognition 
that employers who have 
objective, uniformly ap-
plied rules for discipline 
and termination can fairly 
defend themselves against 
accusations of discrimina-
tion. 

  In the Harris  case, 
the pregnant bus driver 
had some evidence in her 
favor. Timing, for one. As 
lawyers and judges like to 

say, ―Post hoc ergo prop-
ter hoc.‖ We like to use 
Latin to make us sound 
smart, but it simply 
means "after this, there-
fore because (on account) 
of this." In other words, 
"Since that event followed 
this one, that event must 
have been caused by this 
one." Ms. Harris was fired 
very shortly after she an-
nounced her happy news, 
she argued, so the man-
ager must have fired her 
for getting pregnant. 

  Keep in mind that 
when you make an ad-
verse personnel decision 
shortly after a revelation 
that a person is in a pro-
tected category, you be-
come vulnerable to this 
sort of insinuation. Tim-
ing does matter.  Of 
course, the timing can 
just be a coincidence, but 
in a lawsuit a jury could 
decide either way.  

  Another thing in Ms. 
Harris‘s favor was the 
manager‘s supposed 
negative reaction to the 
news. According to Ms. 
Harris‘s lawyers, the jury 
could infer a discrimina-
tory motive from this 
negative reaction. 

  Keep in mind that 
any sort of negative reac-
tion to an announcement 
regarding a ―protected 
status‖ can be used 
against the employer. Su-
pervisors should be 
trained to respond with 
an appropriate demeanor 
when employees make 
such disclosures.  

  That said, the City of 
Santa Monica can make 

(Continued on page 4) 
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Implementatio

n of uniform, 

objective 

personnel 

decisions can 

help an 

employer 

prevail against 

charges of 

discrimination. 
good use of the mixed 
motives defense. Assume 
that the city has a uniform 
set of rules for issues like 
bus accidents and tardi-
ness. Assume that those 
rules are evenly enforced, 
and all bus drivers, preg-
nant or otherwise, are 
disciplined in a similar 
way for violating the 
rules. Assume that in the 
past, other bus drivers 
have been terminated for 
the same sort of viola-
tions. Assume that the 

(Continued from page 3) managers met promptly 
to discuss personnel is-
sues. Ms. Harris‘s termi-
nation then becomes just 
another routine personnel 
decision. Though the ter-
mination may come on 
the heels of her an-
nouncement, and though 
her supervisor may have 
winced at the news, the 
termination was inevita-
ble. Anyone in her shoes 
would have been fired for 
poor performance.  

  Essent ia l ly ,  t he 
mixed motives defense 

puts the fancy Latin 
phrase on a boomerang. 
Post hoc ergo propter 
hoc. You violated the 
rules, therefore you were 
terminated. 

  It should therefore 
dawn on the employer 
that objective personnel 
policies, uniformly and 
fairly applied, can save 
the day.  

Got Forms? 
Please be sure to take advantage of the complimentary charts and forms offered 
by Barker Olmsted & Barnier. Here are some of our popular materials: 

¶ FMLA Checklist 

¶ FMLA Military Leave Checklist 

¶ California and Federal Leaves of Absence 

¶ Vacation Policy Checklist 

¶ Timeclock Rounding Rules 

¶ State and Federal Wage and Hour Exemptions 

¶ Record Retention Periods 

¶ Sexual Harassment Training Regulations 

  
Email Chris Olmsted at cwo@barkerolmsted.com. 

Barker Olmsted & Barnier's  Labor & Employment  

Practice  What We Do:    
¶ Defense of lawsuits in state and federal court. 

¶ Legal consultation on compliance with state and federal labor and employ-

ment law statutes and case law. 

¶ Representation in agency enforcement actions or hearings, including DLSE, 

EDD, Labor Commissioner claims, EEOC, DFEH and more. 

¶ Formulation of compliant employee handbooks, procedures and records. 

¶ Training on HR/legal issues. 



Page 5 Barker Olmsted & Barnier, APLC 

Legal Update 

The budget 

meltdown in 

Sacramento may 

have indirectly 

helped employers 

in 2009, as most 

of the pending 

labor and 

employment bills 

stalled out or 

were vetoed by 

the governor.  

T he California legisla-
ture proposed a 

number of new labor and 
employment laws in 
2009. However, as the 
p o l i t i c i a n s  b a t t l e d 
through a major budget 
meltdown, the bills either 
stalled in committee or 
were vetoed by the gover-
nor. Below is a summary 
of the more significant 
ones.  

AB 793: Califor-

nia Ledbetter  

  On January 29th 
President Obama signed 
the Lilly Ledbetter Fair 
Pay Act of 2009 into law. 
As reported here (http://
www.barkerolmsted.com/
­news/­legal-updates/­
newsletter0104.php), the 
federal legislation re-
versed a U.S. Supreme 
C o u r t  c a s e  t i t l e d 
Ledbetter v. Goodyear 
Tire & Rubber Co., Inc. by 
allowing employees to sue 
at the time of an alleged 
discriminatory pay prac-
tice, or at any time there-
after if the employee is 
affected by that compen-
sation decision. The Su-
preme Court had ruled 
that the employee only 
had 180 days after the 
initial pay decision to sue.  

  Not to be outdone, 
California legislators in-
troduced AB 793, a 
Golden State version of 
the Ledbetter Act. Ve-
toed October 11, 2009.  

 

 

AB 527: Payroll 

Records  

  In unpaid wage dis-
putes before the Labor 
Commissioner, any one 
intentionally falsified pay-
roll record would create a 
presumption that all pay-
roll records in the pay 
period are false. Vetoed 
October 11, 2009.  

AB 842: Califor-

nia WARN Act  

  This bill would ex-
pand the advance notice 
employers must give for 
mass layoffs from 60 to 
90 days, and require the 
employer to provide vari-
ous additional informa-
tion to laid off workers. 
Legislation is stalled.  

SB 242 Restric-

tions On English 

Only Rules  

  Under the California 
Fair Employment Hous-
ing Act, it is unlawful for 
an employer to adopt or 
enforce a policy that pro-
hibits the use of any lan-
guage in the workplace, 
except if that policy is jus-
tified by business neces-
sity, and prescribed notice 
of the policy and conse-
quences for violation of 
the policy is given to em-
ployees. This legislation 
would have added similar 
provisions to the Califor-
nia Unruh Act and ex-
pand available remedies. 
Vetoed October 11, 
2009.  

AB 943: Credit 

Reports  

  This bill would for-
bid employers from con-
ducting credit check on 
e m p l o y e e s  u n l e s s 
―substantially job-
related,‖ meaning that the 
position of the person for 
whom the report is sought 
has access to money, 
other assets, or confiden-
tial information, or is a 
manager. Vetoed Octo-
ber 11, 2009.  

AB 1000 Manda-

tory Sick Pay  

  A bill that would 
have required employers 
to pay employees for sick 
days stalled in commit-
tee.  

AB 1001 Expands 

FEHA  

  This bill would have 
expanded FEHA to add 
familial status, such as 
single parents, as a pro-
tected class. It would also 
have expanded CFRA eli-
gibility to care for a par-
ent, a grandparent, and a 
parent-in-law. Legisla-
tion stalled.  

AB 335 Employ-

ment Contracts  

  This bill would have 
invalidated provisions in 
employment contracts or 
personnel handbooks 
stating that another 
state‘s employment laws 

(Continued on page 6) 

California Labor Legislation Fizzles In 2009  
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receiving a no 

match letter.  

Such a letter 

may  

demonstrate 

constructive 

knowledge of 

an immigration 
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applied to any employ-
ment disputes, or that 
disputes would be heard 
in another state. Vetoed 
October 11, 2009. (Note: 
this doesnôt mean that 
such contractual terms 
will be enforceable in 
Califoria .) 

AB 1421 Pay For 

Commuting  

  This bill would have 

(Continued from page 5) required employers who 
provide transportation to 
the worksite to pay for 
time spent commuting 
from the parking lot to 
the workstation. Legisla-
tion stalled.  

SB 287, SB 380, 

SB 807 Meal Pe-

riod Clarification  

  These bills would 
have helped employers. 
They sought to clarify the 

rules regarding: the latest 
point in a shift for a meal 
period; time limits for 
recovering penalties; on-
duty meal period agree-
ments; waiver of meal 
periods. The bills all 
stalled.  

A fter much contro-
versy and litigation, 

the Department of Home-
land Security threw in the 
towel and rescinded its 
proposed No Match rules. 

  For years, the Social 
Security Administration 
(―SSA‖) has been sending 
―No-Match Letters‖ to 
employers who employed 
individuals whose social 
security numbers (―SSN‖) 
did not match their per-
sonal information. The 
SSA, however, provided 
unclear guidance for re-
sponding to the letters. 

  Seeking to fill the 
void, DHS the agency re-
sponsible for enforcement 
of our immigration laws,  
issued a new rule describ-
ing the steps an employer 
must take when it re-
ceives a ―no match‖ letter 
from DHS or the Social 

Security Administration 
(SSA). 

  In October 2007, the 
AFL-CIO labor union ob-
tained a court injunction 
prohibiting enforcement 
of the new rule. 

  The DHS subse-
quently issued amended 
regulations, seeking to 
address some of the flaws 
raised by the union. But 
the effort lost steam, par-
ticularly after the Obama 
administration took over.  

  ―After further re-
view,‖ wrote the agency in 
its rescission notice, 
―DHS has determined to 
focus its enforcement ef-
forts relating to the em-
ployment of aliens not 
authorized to work in the 
United States on in-
creased compliance 
through improved verifi-
cation, including partici-

pation in E–Verify, ICE 
Mutual Agreement Be-
tween Government and 
Employers (IMAGE), and 
other programs.‖ 

  The rescission be-
comes effective November 
6, 2009.  

  DHS notes that em-
ployers should still react 
when receiving a no 
match letter. An employer 
who receives such a letter 
may be seen to be on no-
tice that the worker could 
be illegal. ―Receipt of a No
-Match letter, when con-
sidered with other proba-
tive evidence, is a factor 
that may be considered in 
the totality of the circum-
stances and may in cer-
tain situations support a 
finding of ‗‗constructive 
knowledge.‘‘ A reasonable 
employer would be pru-
dent, upon receipt of a No

(Continued on page 12) 

Immigration Law Update:  

Department of Homeland Security Rescinds No 

Match Rules 
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GINA was 

enacted, in large 

part, in 

recognition of 

developments in 

the field of 

genetics, the 

decoding of the 

human genome, 

and advances in 

the field of 

genomic 

medicine.  

Federal Discrimination Law Update:  

GINA Becomes Effective In November;  

EEOC Publishes New EEO Poster 

T he Genetic Informa-
tion Nondiscrimina-

tion Act (―GINA‖) be-
comes effective this 
month, on November 21, 
2009. Generally, this fed-
eral law prohibits employ-
ers from acquiring or us-
ing genetic information 
about its employees, with 
certain exceptions.  

New Poster  

  The law requires an 
employer to post notices 
describing the Federal 
laws prohibiting job dis-
crimination based on 
race, color, sex, national 
origin, religion, age, equal 
pay, disability and, as of 
this month, genetic infor-
mation.  

  The EEOC has re-
vised its ―Equal Employ-
ment Opportunity is the 
Law‖ poster. This new 
version reflects current 
federal employment dis-
c r i m i n a t i o n  l a w 
(including the Americans 
with Disabilities Act 
Amendments Act of 
2008). The poster was 
revised to add informa-
tion about the Genetic 
Information Nondiscrimi-
nation Act of 2008, which 
is effective November 21, 
2009. The revised poster 
also includes updates 
from the Department of 
Labor. 

  Employers can either 
download and post the 
poster supplement, or 
download a new version 

of the whole poster. Visit 
the EEOC‘s website at this 
l i n k :  h t t p : / /
w w w . e e o c . g o v /
posterform.html. 

Summary of the 

Law  

  The EEOC has pub-
lished a ―Q&A‖ relating to 
the new law. The publica-
tion, which can be found 
at http://www.eeoc.gov/
p o l i c y / d o c s /
qanda_geneticinfo.html, 
is quoted in part below.  

Who must comply 
with Title II of GINA?  

  Title II is the section 
of GINA which regulates 
employers. It applies to 
private and state and local 
government employers 
with 15 or more employ-
ees, employment agen-
cies, labor unions, and 
joint labor-management 
training programs.  

Why is GINA needed?  

  GINA was enacted, 
in large part, in recogni-
tion of developments in 
the field of genetics, the 
decoding of the human 
genome, and advances in 
the field of genomic medi-
cine. Genetic tests now 
exist that can inform indi-
viduals whether they may 
be at risk for developing a 
specific disease or disor-
der. But just as the num-
ber of genetic tests in-
crease, so do the concerns 
of the general public 

about whether they may 
be at risk of losing access 
to health coverage or em-
ployment if insurers or 
employers have their ge-
netic information. 

  Congress enacted 
GINA to address these 
concerns, by prohibiting 
discrimination based on 
genetic information and 
restricting acquisition and 
disclosure of such infor-
mation, so that the gen-
eral public would not fear 
adverse employment- or 
health coverage-related 
consequences for having a 
genetic test or participat-
ing in research studies 
that examine genetic in-
formation.  

What is ñgenetic in-
formation?ò 

  Genetic information 
includes, for example, 
information about an in-
dividual‘s genetic tests, 
genetic tests of a family 
member, and family 
medical history. (Note: 
family medical history is 
commonly gathered by 
medical providers and 
therefore any medical 
information maintained 
by employers may well 
include ñgenetic informa-
tion.ò) Genetic informa-
tion does not include in-
formation about the sex 
or age of an individual or 
the individual‘s family 
members, or information 
that an individual cur-

(Continued on page 8) 

http://www.eeoc.gov/posterform.html
http://www.eeoc.gov/posterform.html
http://www.eeoc.gov/posterform.html
http://www.eeoc.gov/policy/docs/qanda_geneticinfo.html
http://www.eeoc.gov/policy/docs/qanda_geneticinfo.html
http://www.eeoc.gov/policy/docs/qanda_geneticinfo.html
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rently has a disease or 
disorder. Genetic infor-
mation also does not in-
clude tests for alcohol or 
drug use.  

What practices are 
prohibited by GINA 
Title II?  

  Title II of GINA pro-
hibits use of genetic infor-
mation in making deci-
sions related to any 
terms, conditions, or 
privileges of employment, 
prohibits covered entities 
from intentionally acquir-
ing genetic information, 
requires confidentiality 
with respect to genetic 
information (with limited 
exceptions), and prohibits 
retaliation.  

Are there any excep-
tions to the prohibi-
tion on use of genetic 
information?  

  No. This prohibition 
is absolute. Covered enti-
ties may not use genetic 
information in making 
employment decisions 
under any circumstances. 

Are there any excep-
tions to the general 
rule against acquisi-
tion of genetic infor-
mation?  

  Yes. Although the 
general rule is that cov-
ered entities may not re-
quest, require, or pur-
chase genetic information 
with respect to an em-
ployee/applicant or fam-
ily member of an em-
ployee/applicant, there 
are exceptions.  

  O n e  e x c e p t i o n , 
sometimes referred to as 

(Continued from page 7) the ―water cooler‖ excep-
tion, applies to inadver-
tent acquisition of genetic 
information. This may 
occur, for example, where 
a supervisor overhears a 
conversation between co-
workers in which genetic 
information is discussed 
or receives genetic infor-
mation in response to a 
question about the gen-
eral health of an employee 
or employees‘ family 
member, or where an em-
ployer receives genetic 
information as part of 
documentation an em-
ployee submits in support 
of a request for reason-
able accommodation un-
der the Americans with 
Disabilities Act (ADA) or 
other similar law.  

What are GINAôs 
rules on confidential-
ity?  

  Covered entities in 
possession of genetic in-
formation about appli-
cants or employees must 
treat it the same way they 
treat medical information 
generally. They must keep 
the information confiden-
tial and, if the informa-
tion is in writing, must 
keep it apart from other 
personnel information in 
separate medical files. A 
covered entity may keep 
genetic information in the 
same file as medical infor-
mation subject to the 
ADA.  

Does Title II of GINA 
apply to employment 
decisions based on 
health benefits?  

  To some extent, yes. 
However, Title II of GINA 
includes a ―firewall‖ pro-

vision intended to elimi-
nate ―double liability‖ by 
preventing claims under 
Title II from being as-
serted regarding matters 
subject to enforcement 
under Title I of GINA or 
the other genetics provi-
sions for group coverage 
in ERISA, the Public 
Health Service Act, and 
the Internal Revenue 
Code. The firewall seeks 
to ensure that health plan 
or issuer requirements or 
prohibitions are ad-
dressed and remedied 
through ERISA, the Pub-
lic Health Service Act, or 
the Internal Revenue 
Code and not through 
Title II and other employ-
ment discrimination pro-
cedures.  

  The firewall does not 
immunize covered enti-
ties from liability for deci-
sions and actions taken 
that violate Title II, in-
cluding employment deci-
sions based on health 
benefits, because such 
benefits are within the 
definition of compensa-
tion, terms, conditions, or 
privileges of employment. 
For example, an employer 
that fires an employee 
because of anticipated 
high health claims based 
on genetic information 
remains subject to liabil-
ity under Title II. On the 
other hand, acts or omis-
sions relating to health 
plan eligibility, benefits, 
or premiums, or a health 
plan‘s request for or col-
lection of genetic infor-
mation remain subject to 
enforcement under Title I 

(Continued on page 9) 



Page 9 Barker Olmsted & Barnier, APLC 

Legal Update 

Once an 

employer offers 

an 

accommodation 

to a disabled 

employee,  the 

employer can 

face liability if 

an uninformed 

supervisor 

subsequently 

fails to offer the 

accommodation.  

of GINA exclusively. 

What effect does Title 
II of GINA have on 
other laws addressing 
genetic discrimina-
tion in employment?  

(Continued from page 8)   Title II of GINA does 
limit an employer‘s ability 
to obtain genetic informa-
tion after making a job 
offer. Although the ADA 
currently permits a cov-
ered entity to obtain fam-
ily medical history or con-
duct genetic tests of job 

applicants once an offer of 
employment has been 
made, provided this is 
done for all entering em-
ployees in the same job 
category, such action will 
be prohibited upon the 
effective date of GINA. 

W hen an employer 
grants a reasonable 

accommodation to a dis-
abled employee, what 
happens if an uninformed 
supervisor later fails to 
provide that accommoda-
tion? In a recent Califor-
nia case titled A.M. v. Al-
bertsons LLC, that very 
thing happened, and the 
employer was held liable 
for failing to provide an 
accommodation. The case 
offers important lessons 
for employers who offer 
accommodations to dis-
abled employees.  

Grocery Store Of-

fers Accommoda-

tion  

  In the Albertson‘s 
case, the affected em-
ployee, referred to as 
―A.M.‖ to protect her 
identity, took a medical 
leave because she had 
been diagnosed with can-
cer of the tonsils and lar-
ynx. She underwent che-
motherapy and radiation 
treatment. The treatment 
affected her salivary 

glands, which left her 
mouth very dry. To 
counter this, A.M. had to 
constantly drink water. As 
a result of the large vol-
umes of water she con-
sumes, she has to go to 
the bathroom to urinate 
frequently. 

  A.M. returned to Al-
bertsons after her cancer 
treatment. She needed to 
have water with her at all 
times when she was work-
ing and had to be able to 
go to the bathroom when 
necessary—sometimes as 
often as every 45 minutes. 
Normally, Albertsons did 
not allow its employees to 
have beverages at the 
checkstand, but when she 
returned to work, she told 
the managers what she 
needed. A.M. was told 
that this was not a prob-
lem, that she was to let 
the managers know when 
she needed to go to the 
bathroom and they would 
cover for her. For about a 
year, this arrangement 
worked with no problems. 

 

An Uninformed 

Manager Blows It  

  Then one day in Feb-
ruary 2005, things went 
wrong. A new assistant 
manager had been work-
ing in the store for a cou-
ple of weeks. The man-
ager was never informed 
of A.M.‘s accommodation. 
The manager was in 
charge of the store one 
day, when A.M. asked to 
take a bathroom break. 
The manager told her to 
wait because a delivery 
truck was arriving. A.M. 
later asked again, but the 
manager was too busy to 
respond. A.M. ended up 
wetting herself. She was 
very traumatized and left 
work. 

  After another leave 
of absence lasting about 
four months, A.M. even-
tually returned to work, 
but not before a struggle 
with management to re-
ceive a shift that accom-
modated her medical 

(Continued on page 10) 
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needs and a new need for 
therapy sessions.  Eventu-
ally she was given the 
needed accommodations. 

The Lawsuit  

  About 1 ½ years af-
ter the incident, A.M. filed 
a lawsuit. She alleged a 
cause of action for failure 
to provide her with rea-
sonable accommodations 
for her disability. She 
also alleged a failure to 
accommodate her dis-
ability when she be-
came available to re-
turn from the leave fol-
lowing the incident. 

  The jury found for 
A.M. on the cause of 
action for failure to ac-
commodate her in Feb-
ruary 2005. It found 
that Albertsons knew 
that A.M. had a physi-
cal condition that lim-
ited a major life activ-
ity; it failed to provide 
reasonable accommo-
dation for that condi-
tion when the manager 
failed to allow her to 
take a break; and that 
failure was a substantial 
factor in causing harm to 
A.M. The jury awarded 
A.M. $200,000 in dam-
ages—$12,000 for past 
lost wages, $40,000 in 
future medical expenses, 
and $148,000 for past 
emotional distress.  

Albertsonõs Fail-

ure To Advise 

The Supervisor  

  Albersons appealed 
the case. The appellate 
court upheld the trial 
court result. 

(Continued from page 9)   Albertsons had a ra-
tional argument, but the 
appellate court rejected it. 
Albersons asserted that 
the bathroom break inci-
dent must be viewed in 
the context of many 
months during which Al-
bertsons did accommo-
date A.M.‘s disability. The 
accommodation was pro-
vided for over one year 
without incident. Accord-
ing to Albertsons, the in-

cident was A.M.‘s fault. If 
she had such an urge to 
urinate, she should have 
just left her workstation 
and gone to the bath-
room. Or she should have 
told the new supervisor 
about the accommoda-
tion.  

  The appellate court 
concluded that the em-
ployee had no duty to re-
mind the employer, 
through the supervisor, of 
the need for accommoda-
tion.  

  Under the FEHA, an 
employer that fails to 
make reasonable accom-

modation for an em-
ployee‘s known physical 
disability engages in an 
unlawful employment 
practice. It is also an 
unlawful employment 
practice for an employer 
to fail to engage in a good 
faith interactive process 
with the employee to de-
termine an effective rea-
sonable accommodation if 
an employee with a 
known physical disability 

requests one.  

  The court rejected 
Albertsons‘ argument 
that the employee had 
an ongoing obligation 
to engage in the inter-
active process by in-
forming the manager 
of a need for accom-
modation. 

  ―None of the legal 
authorities that Albert-
sons cites persuade us 
that the legislature 
intended that after a 
reasonable accommo-
dation is granted, the 
interactive process 
continued to apply in a 
failure to accommo-

date context.‖ The court 
reasoned: ―To graft an 
interactive process in-
tended to apply to the 
determination of a rea-
sonable accommodation 
onto a situation in which 
an employer failed to pro-
vide a reasonable, agreed-
upon accommodation is 
contrary to the apparent 
intent of the FEHA and 
would not support the 
public policies behind 
that provision.‖ 

  Albertsons also ar-
gued that its failure to 

(Continued on page 11) 
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accommodate was trivial, 
because it constituted a 
single incident in the con-
text of a much longer pe-
riod of successful accom-
modation beginning in 
January 2004 when A.M. 
returned to work after her 
cancer treatment. In es-
sence, Albertsons rea-
soned that the FEHA al-
lows for at least one fail-
ure to accommodate, if a 
pattern of successful ac-
commodation also is 
shown. 

  The court flatly re-
jected this argument. 
―The employer‘s interpre-
tation would be inconsis-
tent with the statutory 
purpose to require em-
ployers to make reason-
able accommodation for 
their employees‘ physical 
disabilities.‖ The court 
observed that ―as is dem-
onstrated by A.M.‘s case, 
a single failure to make 
reasonable accommoda-
tion can have tragic con-
sequences for an em-
ployee who is not accom-
modated. When constru-
ing a statute, we seek to 
interpret it in a manner 

(Continued from page 10) that promotes wise policy, 
not absurdity.‖ 

  The court noted that 
Albertsons had a chance 
to convince the jury, but it 
failed.  ―To the extent that 
a single failure to accom-
modate could be trivial 
within the context of a 
larger pattern of accom-
modation, we note that 
Albertsons argued this 
possibility to the jury. By 
its award to A.M. of 
$200,000 in damages, we 
infer that it found the fail-
ure to accommodate to be 
substantial, not trivial.‖ 

Practical Implica-

tions  

  The court‘s ruling 
seems a bit harsh. Albert-
son‘s should be lauded for 
providing the employee 
with an accommodation. 
One inadvertent mistake 
should not lead to six fig-
ure liability. And yes, wet-
ting one‘s self in public is 
humiliating, but the em-
ployee ought to have 
taken some personal re-
sponsibility to avoid let-
ting that happen. 

  Nevertheless, the 

court‘s ruling is California 
law. Employers need to 
ensure that all managers 
of individuals with dis-
ability accommodations 
are aware of the accom-
modations. In the Albert-
son‘s case, the company 
maintained an appropri-
ate process for granting 
disability accommoda-
tions, but it lacked a uni-
form practice of notifying 
new store managers. On 
the day of the incident, 
had the new manager 
known about A.M.‘s need 
for frequent bathroom 
breaks, the lawsuit could 
have been avoided. 

  When managers are 
frequently reassigned, as 
can be the case with store 
management, assuring 
that everyone is up to 
speed can be challenging. 
Careful attention should 
be given to implementing 
a failsafe system to notify 
all managers of the ac-
commodation.  

T he EEOC has issued 
guidelines relating to 

the H1N1 ―Swine Flu‖ epi-
demic. From the EEOC‘s 
perspective, inquiries re-
garding the flu could af-
fect an employee‘s rights 
under the ADA.  
  The guidelines can 
be found at this link: 
http://www.eeoc.gov/
facts/pandemic_flu.html.  

  Below are a few 
FAQs from the publica-
tion.  
  Q: May an ADA-
covered employer send 
employees home if they 
display influenza-like 
symptoms during a pan-
demic? 
  A: Yes. The CDC 
states that employees who 
become ill with symptoms 

of influenza-like illness at 
work during a pandemic 
should leave the work-
place. Advising such 
workers to go home is not 
a disability-related action 
if the illness is akin the 
flu. Additionally, the ac-
tion would be permitted 
under the ADA if the ill-
ness were serious enough 
to pose a direct threat. 

(Continued on page 12) 

EEOC Issues Swine Flu Guidelines 
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-Match letter, to check 
their own records for er-
rors, inform the employee 
of the no-match letter, 
and ask the employee to 
review the information.‖ 

  ―Employers would be 
prudent also to allow em-
ployees a reasonable pe-
riod of time to resolve the 
no-match with SSA.‖ 

  Thus, the govern-
ment has put employers 
between a rock and a hard 
place, shrugged its bu-
reaucratic shoulders, and 
said ―Too bad for you.‖ 

  Employers who re-
ceive No Match letters 
should take action to pro-
tect themselves from pos-
sible immigration en-
forcement actions.  

(Continued from page 6)   First, upon receipt of 
a No Match letter, the 
company should research 
its own records to check 
for typographical errors. 

  If no errors are 
found, the employer 
should notify the em-
ployee that the SSN is 
incorrect. Ideally the no-
tice should be in writing.  

  The company should 
advise the employee to 
resolve the issue with the 
SSA within a reasonable 
period of time.  Thirty to 
ninety days ought to be 
sufficient.  

  If the employee is 
unable to resolve the dis-
crepancy  then the em-
ployer should probably 
terminate the employee. 

  Employers should be 
aware that improper ter-
minations may be a viola-
tion of federal law. The 
DHS wrote in its com-
mentary that it 
―acknowledges that an 
employer who terminates 
an employee without at-
tempting to resolve the 
issues raised in a No-
Match letter, or who 
treats employees differ-
ently based upon national 
origin, perceived citizen-
ship status, or other pro-
hibited characteristics 
may be found to have en-
gaged in unlawful dis-
crimination under the 
anti-discrimination provi-
sion of the Immigration 
and Nationality Act of 
1952 (―INA‖). 

 

  Q: During a pan-
demic, how much infor-
mation may an ADA-
covered employer request 
from employees who re-
port feeling ill at work or 
who call in sick? 
  A: ADA-covered em-
ployers may ask such em-
ployees if they are experi-

(Continued from page 11) encing influenza-like 
symptoms, such as fever 
or chills and a cough or 
sore throat. Employers 
must maintain all infor-
mation about employee 
illness as a confidential 
medical record in compli-
ance with the ADA. These 
inquiries are not disability
-related. If pandemic in-

fluenza becomes severe, 
the inquiries, even if dis-
ability-related, are justi-
fied by a reasonable belief 
based on objective evi-
dence that the severe 
form of pandemic influ-
enza poses a direct threat. 
 


